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IN THE DISTRICT COURT OF THE WCGURTH JUDICIAL DISTRICT,
UTAH COUNTY, UTAH,

Provo Reservoir Coupany,
a gorporation,
Plaintiff,
vs, DEMURRER
Provo City, Lincoln School
Distrioet, corporations, et al,

—~——

)
)
)
Tefendants, )
3
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The defendants, Provo City, The Little Dry Greek

Irrigation Company,
Ice and Cold Storage Company, Smoot Investment Comnpany,
n,J, Ward and Sons Company, First Ward Pasture Cowmpany,
Spring Dell Resort Company, corporations, and Unton
Hoover, ', L, Hoover, ‘Webster Hoover and Zrank Hoover,

a8 partners, doing business under the name of Excelsior
Roller 11d1ls, demur to the somplaint of themplaintiff
herein upon the following grounds:

First: That the complaint of the plainiiff herein
does not state facts sulficlent to constitute a cause
of aotlion against this defendant®,

Seoond: That the complaint of the plaintiff is uncer-
tain in this,--

(A) That paragraph numbered 27 of said complaint,
nllepos,-"That each and overy yeur wnen the snow falls in
the mountains at the several sources of the sai@ river,
is an average amount, and thexm precipitation on the water-
shed of said river is an average precipitation, there is
a surplus of water in said river during the high water
poriod in liay and June and until on or about the 15th day
of July, over and above all completed appropriations there-
from," without stating the average snow-fall at the sev-
erel sources of the said river nor the average precipitat-

ion on the water shed of said river, nor the amount of

water that would constitute the completed appropriations




from said river, and thés#defendants » from sald allegat-
ions of plaintiff's complaint do not know nor ocsn not
asoertain)nor determine the amount of water that son-
stitutos a surplusage, nor the amount of wanter that
oonstitutes the completed appropriations fronm said river,

(B) That paragraph numbered "29b" of said complaint
is uncertain for the reason thaﬂnplaintiff alleges therew-
in the¢ it is them owner of ths waters of "Enooch Spring"
and the "Qittle Springs" except cne-tonth theroof, and
all the waters of"Round Velley Creek,"not oxoneding three
and one-half second feet; and by reason o the arount of
water not beinp stated from said mources, these defendants
cannot dotormine nor agsgertaln the quantity of water from
sald sourcesa, nor the amount olaimed by plaintife,

(C) That pavagraph nunbered "29d" of the plaintiff's
oomplalat 1s uncertaln for the roason that it alleges
plainti’f 18 the owner and entitled to the use of geoondary
or "Clasy B" wator right in Provo Rivor,to-wit: "The Blue
C1LiLf Sunnl R;ghb" oonslating of nino hundred and alxty,
poveulnrnn-thmnnud-nine hundred and sixtieths of what ;s
snown a8 "Olans B" wator clght a8 set forth and deflined
In that oortain alvid natilon No, 967 tried in tho Diatriot
Court of the Fourth Judiolnl Dlstrlot, Utald County,

Jtate of Utuwh, whoraln Provo 0Lty,ot al. wore plaintifls
wnd tho Telluride Povor and Trunsmission Goupany et al woro
tho defondnntn, and thdase dofendants cannot asoertaln nor
detormine frow sunld ullosntilon whetheor plaintilf olalus
padd water Ly ovietuo ol an o adjudientton o7 rioht Ly osald
antion, by a deoroo ronéerod theroin, or fron what pro-
sondinry had 1n wald osuio dofining the amount olaimed

by plalntipre,

(D) Thet paragraph numbored "76" of plaintiff's

complaint La unocortain for tho reason, thet 1t atitoy,-
]




"Hany of the Jefendants who have a prior rigat in point
of time of appropriations, to the plaintiff's right 50 the
use ol the waters of sald river, have been ryear after
vear continuously during the irripation season, claining
to have the right to do so, using the water diverted by
thew wastefully ond in quantities largely in excess of

that neceszary or veneficial for the irrigation of their

lends,"; and it cannot be ascertained nor determined from

.

so1d allegcetion vhuat defendants, nor to what extent plaine
till olueinms kkxk the use of 88ld water has been waste-

ful ¢r In exaoss of the amount necesrury or teneficial

Lfor the Llrripation of thelr lands,

(E) That said ocomplaint of the plei ntiff as a whole
la waoertain for the reason thut pluinbtiff claims therebs
an lontorest In the water of lCrovo Niver, as against the
righte of théaepofond&nts,&nd it cannot be ascertained
sror tho suldd oowplaint what quantity of water plaintiff
olalmws of right, nor what quantity of water this kmlexgaxt
plalntll0 iy elaining in excess of the rights of these

Golondunts thoroby,
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Lttorneys Ior Prove Clty, The/Litlle Iry
Croex Irrigatdon Co,, Provo(FPressed Brick
Go,, Provo Ioe and Cold Storage Co,,Smoot
Investment Co, K, J, Ward & Sons Co,,
Férat Ward Pasture Co,, Spring Dell Resort
Co,,corporations, and Upton Hoover, W, B,
Hoover, Webster Hoover,and Frank Hoover,
partaens, doing business under the neme .
of Txoelslor Roller lills, Defendants,

Duo and lepul service of whthin demurrer had and received

this _ /y 7F(ﬂuy of March, 1914,
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e o1 the attornerys for Plaintiff,
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