IN THE FOURTH DISTRICT COURT OF THE STATE
OF UTAH, IN AND FOR UTAH COUNTY

PROVO RESERVOIR COMPANY
A CORPORATION---PLAINTIFF
VS.

Provoe City, Lincoln School Distriet, The Provo Beneh Canal & Irrigation Company, The Lake Bottom
Canal Company, The Little Dry Creek Irrigation Company, The Upper Bast Union Irrigation Company,
The Timpanogas Canal Company, the West Union Canal Company, The East River Bottom Water Covr
pany, Provo Pressed Brick Qompany, Utah-ldaho Sugar Company, Zion’s Savings Bank & Trust Com-
pany, Spring Dell Resort Company, Wildwood Resort Company, South Fork Trout Company, Sego Irri-
gation Company, Knight Woolen Mills, Provo Iee & Cold Storage Company, Smoot Investment Company,
Eodo Ward & Sons Company, Wasateh Trrigation Company, Timpanogas Trrigation Company, Extension
hrreigation Company, North IMicld hrigation Company — (Reorganized),  Midway Irrigation  Company,
Charleston Trvigation Company, Pioneer Irvigation Company, Sage Brush Trrigation Company, Spring
Creek Diteh Trrigation Company, Sunvise Irrigation Company, South Kamas Irrigation Company, Wash-
ington hrrigation Company, Utah Power and LightCompany, First Ward Pasture Company, corpova-
tions.

Ruth Tateh and A, €. Hateh, as exeeutors of the last will and testament of Abram IHateh, de-
censed,

aaline Sehemensky, Stephan Jones, T T Carter, Amos Carter, Permelia Young, D. G. Calder,
Jo B Smith, Owen AL Baun, Joseph P Carter, Tidith R, Buss, Wilford Penrod, William Gammon, Abram
Lo Smith, A L Penvod, J. ML Bucekuer, 1. J. Smith, \V, I, Riching, B. F. Alger, Clara M. Stubbs, J. C.
Ivie, Ann Carter, Thomas Thornley, John T1, Carter, D. W, Baum, Richard Carter, D. N. Greer, TLeco
Baum, Do N Penvod, Leo 15, Smith, B, W, Bawm, A, 1., Tanner, Bliza Carter, as administratrix of the
estate of Anvon Cavter, deceased; Cora AL Shivts, as administratrix of the estate of Benjamin Shirvts,
decensed 3 14 Ly Dodder, o, W, Swith and Tettie Yovk, jointly, as members of a voluntary association, not
incorporated, under the name and style of the Swith Diteh Cowpany, and also as individual tenants in
common in the Smith Diteh and the vight to the use of water therein.

Jonmes T, Moldrum, John 14, Booth, George James, Merrill Holden, Touis James, Tsaiah B. Tiott,
Benjnmin B, Richmond, Joseph Pauecett, Walter Lott, Ada J. Hickman, and Elmer Meldrwm, jointly as
wembers o 0o voluntnrey nssocintion, notl ineovporated, under the name and style of Faucett Field Ditch
Compnny and individuatly us tenauts in common in the Faueett Field Diteh and in the right to the use
ol waters flowing therein,

Upton Hoaver, W, I8, Tloover, Webster Hoover and Frauk Hoover, as partnerg doing husiness
under the ynme of Bxeelsior Roller Mills; (eorge Baum, Hetty Young Goodman, L. W, Nuttall, David S.
Park, Vevinus Cavter, Matilda A, Carter, R (L Carter, John 11 Carter, Jr., I1. B, Young, Mary Ann Fm-
wons, Levi York, Jumes M. Downs, James M, Bonny, Joseph Williamsen, Tovan Williams, Mary 1. Da-
vis, Jeediviek o) Pulhnm, N, 1L Greer, Albert Snyder, Maggie Pearl Brown, Fmily T, Forsythe, Alma
Brown, Charles 11 Davis, J. Joseph Johnson, Mavva May Spencer, Louisa J. Brown, Joseph M. Brown,
Parltey Lewis Jacobson, Alma J, Jorgensen, €. S, Rasmussen, Elizabeth A, Tarrer, Asbted Tavior, Olive
Smith, KD, Parteidge, Avthare G, Candland, Mattie €. Madsen, David TT. Madsen, P. M. Madsen, Caro-
line 1, Madsen, Parley W, Madsen, Wilhelmina Madsen, George T Madsen, George A, Madsen, Alma J.
Mudsen, Jahn W, Clark, LeRoy Dixon, (George A, Clark, Minnie ITamilton, Robert Kinnear, John I
Niclson, John E, 1, Nelwon, Elizabeth Perrey, John B, Lewis, John Ritehie, James Tisher, Anna T, Nelson,
Ruehel ¢ 1erve, Daniel 11 Hatladay, Knoeh S, Goddard, Henry W, Goddavd, Tlannah M. Cook, Hansina
N, depperson, Rudolph Rined, Ada Young Tittley, . B, MeBride. Rohert Coriner. Samuel Carter, Da-
vidd Cieter, Linfuyette Caveter, R DL Young, Mary 15, Downs, John IT. Kmmons, William A. York, Fsthina
Tunner, Avthuare Clyde, David Gonrley, Isabell West, TTugh Lo Syme, Mary A, Brown, Rachel E. Davis, 1.
Vo Vineent, Wilmivth 11 Brown, V. L. Bunnell, Lars Jacobson. as administrater of the estate of Larg
Jucohson, deconsody James 10 Clyde, Albert Jacobson, Savah Z. Williams, 17ar] J. Clade as adminis!ra-
tor of the estate ol James R, Glade, decensed s Robeet Birking Avthae N Taylor, Mathias Knndsen, Major
Pieree, N, O, Soaulding B I Konndsen, Reed J, Knovdsen, Milton 11 Kondsen. Andrew Knudsen, FHer-
man Knudsen, W, D, Lewis, Som E Bunnell, Lewis Marriott, John D, Dixon, 18len C. Johnson, Georee 1.
Tavlor, Mury A, Cook, D, L, Vineent, Dominicus Snow, S, 1 Perey, eanklin Speneer, Je., Mavy 19, C
Walter Cox, Tsnne 1P, Nelson, James 18, Wisher, Georte W, Thalladay, Robert Boavdman, Jobn J. Massey,
J0WL Bates, Gegrgee T Peny, S Snnel 8, Bailey, Hannah ¢ Leonard, 12dwin S, Tlineklay, Charles
Conrad, James R Tooks, John W Tloover, Doniol Peay, W0 AL Spenecre, Tineian N, Tlineklev,  Tyrum
Hoiselt, Chavles Giles, Chavles Thomas, W, W, Freanbrack, Alexander Cordner. John 110 Gordon,
Rose Gordon, Cdohin 1L Gordon, W, James A, Lo celess, Jre. Josenh Vo Smith. Tlenrv Voo Sniith,
des ey VO Sanith, James €0 MeClellan, John R Stohbes WO WL Ferensen, Peter Bavee, Charvles . Tay-
lov, o COWhitine, Wilford Van Wazenen, FEdward V. Vineenf, administrator of the estate of Charleg
Vineent, decensoed,

Iher City, Midway Town Corporation and Town of Chavleston. acting as a vountary associa
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tion, not incorporated, and doing business under the name of Heber Light and Power Plant; Emma
Wherritt, Joseph Ilatch, Mary Davis, Jacob Berg, F'rank Fraughton, Anton Olson, Andrew Olson, Mary
A. Davis, John W. Carlile, Joseph Wright Murray, S. C. Peterson, James Duncan, Mary Ann White, as
administratrix of the estate of Thomas White, deceased; William Lewis, John Swift, John Leffler, Abe
Leffler, Henry Bisel, Abe Leffler, Jr., Hyrum Moon, Millie Leffler, Mary A. White, Heber Moon, Franlk
Turnbow, Leslie Murphy, Benjamin Turnbow, Marshall Letfler, Liouis Bisel, Nephi Moon, William Moon,
Henry Fraughton, Fleming Barrows, Frederick Peterson, Milton O. Turnbow, George Sizemore, William
Sizemore, Charles Fraughton, Alvin Leffler, Mrs. Julia Potts, Lyman Gines, Riley IFitzgerald, Owen
Ellis, Samucl Gines, Jr., Esther Webb, Rasmus Larsen, Ola W. Larsen, Niels Larsen. William Larsen,
Mims Lark, as administrator of the estate of Wlliam Lark, deccased; William Lemon, Mary Iunter,

Jack Bates, Harold C. Best, C. T. Swan, Timothy M. Murphy, Julia M. Davis, Fannie E. Q. Spencer, John-

Buttery, Joseph Morris, Waldemer H. Peterson, Mary Davis, Thomas 8. Lowery, Samuel Lowery, Richard
Wellington, George B. Jordon, Isaac R. Baum, John Burrows, Adolphus Sessions, Bishop Corbet, Mrs.
Frances Page, John Bradshaw, Annie Jones, Mrs. Julia Padfield and Sons, Ernest DPrescott, Alma
Nielsen, Vincent Sheppard, William Sheppard, James Ure, Richard Lambert, B. H. Knudsen, George 0.

Ellis, James Leffler, Mary Pace, Ernest Turnbow, James A, Knight, Joseph Abegxlen, Frederick Re-
mund.

Mark Jeffs, George Nelson, E. R. Bronson, James B. Hamilton, Jesse Nelson, Jesse Nelson, Jr,,
Orson Hicken, Alfred 1. Alder, James T. Alder. W, W, Alder, J. M. Casper, James Casper, William N.
Casper, George R. Carlile, Elisha Webster, J. R. Allan, John Allen, Arthur Allen, T, V. Allen, John 11.
Murdock of Charleston, Samuel MeAffee, John M. Ritchie, Henry F. Watson, George Tdwards; George
Il)nybell, George W. Daybeld, Fred Daybell and Robert Daybell, as partners, doing business under the
firm name of George Daybell and Sons; William Davbell, Charles Thacker, Joseph R. Murdock, John O.
Edwards, P. W, Edwards; John B. Fowers and Elizabeth Fowerg as executors of the last will and testa-
ment of John Fowers, deceased: George Edwards, Thomas Winterton, Joseph Wright, William Winter-
ton, James L. Wright, Hyrum ‘Winterton, William T.. Van Wagoner, Phillip T.. Ford, Effic Haws, John
Sweifel, T. DeVera Smith, as administrator of the estate of Phillin L. Smith, deccased: Ulrie Abegelon,
Chris Mitcehell, Felix Martin, J. E. Peterson, John Buhler, William Bonner, John TTuber, John Kum-
mer, Gotlieb Buehler, O. . Mathews, Alice Schaer, Henry Watkins, Nephi Huber, Joseph ITuber, J.
Brigham Wilson, Andreas Burgener, Frederick Forrver, D. A. Gibson, Jacob Kummer, David MceGimpsy,
'l‘h‘omas Monks, Henry Zenger, Mary Schoni, Joseph Schoni, Maria Mitehell, Cordelia Wilson, George
Wilson, James Wilson, George II Prescott, Amos Prescott, Jed Prescott. Heber Prescott, Mrs. Thom-
as McNeil, Emily Prescott, Mrs. O. A. Page, B. G. Kirkham, Mrs. J. W, Kirkham, Thomas Naylor, Ein-
est . Horton, Eyminnie C, Cummings, Lavina B. Murdock, William T. Averett, Addison T, Averett,
Joseph D. Averett, Fustatia Averett, John H. Averett, Edna A. Murdock, Leona A, Bonner, Rosina
Kummer, Edward Kummer, John Kummer, Frederick Kummer, Elizabeth Hamillon, Salina Fore-
man, Henry T. Coleman, as administrator of the estate of Nathan Springer, deceased; C. A. Springer,
Jane MeD. Johnston, William Johnston, John A. Johnston, Henry T. Coleman, Defendants.
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Tor ni .weld alone end not for 1he olhar de ndentg, and for his
enswer Lo ~laintiff's complaint, filed hervein, adnits, fenies
and ©lle~ss as follows:
l. This defendont adnits all of tha ~llazations of

s2id zomplaint fron the first sarasreph thareo” 1o tho twonta-

seventh seragraph.thereof inclusive,

2. Thiz ¢efandant nloo adni 4s Thivty-Ticst,
thirty-cihth end thirty-aninth paragrapiny of a0id comnleint and

tne <1legations therein contoined.

+ %y

variny thn twenty~elzhth parc~roph of 32id con-

plaint to tho thirtieth Harezrash incluni

ot

‘
<3
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3 P Bolas PP SR 5 .. |
130 the thirlrz-second

thirtp-socond, thirt ~1bird andé thirty-FTourth paregraphs of seid

complednt, this defondant denics thet he has ~ny nowvile

nalion walfficienl tu Tora o belief as to {hoe witers thorei con-

telnode

4. Answaring parssreph thirir-five of saic
3 . i w2 o+ v
this defondant, caswerine Tor himseld only, denies said Harazraph

and the nllezations therein conteined, bt ag to the metlars therein

allered agoiast and oc the other defendants in this action,
thin defondoant denies that he has ony Imowledse or informetion suf-

fieiont 10 Torm ¢ bhelief,

50 Answerinm the thirly-sixth sarasreph of said¢ complaint
this defzadent 2dnits that many of the Gefendants havins o right
prior v polnt of {ine of =ooropriations Lo the "leintiff's riht
Lo the use of snid welery, have been using the waloer wastefully as
allemed in anid  avavroph, but 2s to the extent to which said woter

b boeon viastod and the extent of the injur, crased thereby, or the

.

offeet the sane nny have in gonerel or in sarficular,this defendant

hog o movwledge or inTorsation sufficient to Torm o helief.

THURMAN, WEDGWOOD & {RVINE
1401 WALKER BANK BUILDING
SALT LAKE CITY, UTAH
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reph, this defendant denies thet hé hao any Mnowledge or

denies gonerally cach =nd ovary peragrepn {thereo? cnd 1thn allera-

containel therein, excspt such as are herein almiltted or

Answerinyg the thirty-seventh paragranh of gaid
¢ the allegations therein contained, this defandant
entition of the Cecrnes rendered in 1339 =20 19056 as

sald naresraph. Azt Ure renginint allesations in

sufficient to form a helief concernins the sane.
Murther answering seid compleint, this defondant

r a further defonse and hy way of counler-clain for
relief, this defandent =lleges:

Thet Derr crecelr is e neturel streon of vieler ricins

)

e Tat in the year 1897 the predecessors in interest of the

salid Wilford Van Wagenen entered upon the banks of the said Deer Creek

and began the construction of a canal to divert the water of sald

Deerk Creek;

that at the time of commencing sald cons tructlion the

sald predecessors duly filed notice of their intention to appropri=-

ate sufficient water from said Deer Creek to irrigate 200 acres, and

duly pos ted

at the nearest post office;

a copy of said notice, at the point of diversion and one

that the said canal was comple ted wi th-

in a reasonable time, and was diligently prosecuted to completion af-

ter the beginning of said construction work, and the waters of sald

Leer Creek applied to a beneficial purpose,

ailes Lo end
wery dosertd
thoreo™ ond

Frit{l ond

waters fTheraol ond condueted the aene Throush oald Citoeh ra nine

in o southaesterly ¢irection o dinteoncs of asrpeovwiwlely theco

a9 1

apon Londs ovned hy hio vhich in teetr soataeel atato
and harron and eonlie gnid woters 1o the dreiontion
hy nenns o andd irrisetion heog rondoared o id londs

rodnetive, and, cver since the 5o0¢ Sanr 10040 hay
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antaing, Tloving in  an easterly direction o

? J

ey

vbo Provo river and it a tribuatery thereo

is fed by neltin~ snows and gprings oné vari

ona yoar vith enother ondé ! different tinmes

stream, near its head, is an intermittont st
ov: watar season of cach and every year coasas
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, oul the hen

108 .1 .

wodn the geer 1904 the defendent, Willord Vo

upon the hanits of 9018 Imer creex near ths b
¢ abova the point where the strern sinvks wud
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Nleced & denn in the chennel of

n leeacing thorefron and trarehy divertec tho

301d creck o

oveory peragrapn therecof and the 2llega-

in, except such as are herein adimitted or

further defexnse and hy way of zcounter-clain for

4 Derr crcelr ig & neturel stresn of votler risi:

r.

dwntors

-
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¢ condneted the senme thronsh geld diteh rit ning

RIKY

1rrids ovned hy him which in thoilr natuoral o

7 Glrection o digtenes of ajproxinntely threo

tato

arren and =2aplie gnid walers to the drvisgation
oy 0F aaid lrrization heg rondered g id lendgs
wetive, =and, ever gince the 521¢ roar 1004,
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continued to

gaid, anc 1hne
aryroxiaately

secona

=
\)O

irri~ation

been necessary for the surnoses aforesald end the s=me hove besn used
carefully and econonically and by reavon of sald epprop-iation and
use, s0id defandant haw become tha owner of the rizht to the use
(o anc*tne snme is e vested risnht end aot subjeet
to o¢ dininution.

%. This defendent further alleges that prior to hdo caid
ajpropristion, as ahove set forth, the waters a sro-risted
by him were surplus =2nd unacpropriated and that by s=1d anpropriatioy
he ¢id not inlerfere with or infringe upon the prior rzi-hts of eny
olhnr aerson or corporntion to the weters 07 32i¢ rivere.

4., "his defendent further alleges thet the elein of
plaintifr in this cction, a3 against him, is vithont Fouadation
of rint 2nc is o ¢loud upon his title and that by reaszon ol the
aporoorrietion aforesnid and the use aloresnid, ithe title of thisg
defandont to the woters apopronrieted hy him, as borcinbefore set
Torth, is o valid, oxisting, vested risht as agsinst each and
21l of his co=defondents in this scltion.

VIBRNRo0M, this defendant preys judznent thel hig claht

nge of

or ri~ht to t
geid rivhis o
ther rollie” a

costs nernine.
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(9]

quentity

LTrom nine
vl a849 OH

43011,  And

b

5
18

an~nt

and use said waters Tor the purooses afo
30 diverted hes Dbeen o varyiny quentity
cubic feet poer second duriny “he carly
season to eporoxinaiely four cubi: fact
r sart or low water scason of 32i¢ cresi
the use of s2id quentity of s5,id waters

0o
as

ity of water cloined hin shove

b

sudicatod end detsrmined and thet the semoe be
tiny and vested rivnt and that the plaintiff and
ha forever onjoined frow ssger!ing ~ay ololm of

= &

03

tho woters of ooid Dner ceroek acvoe

£ 1hig dof-adent, and thed he hove sueh olher seh
3 ooy ha Just end ecudterble end that he recover

¢
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his

rae to
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declared
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tha
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State of Utah,

o

[
County of Salt lLake |

Vilf.rd Ven Wazonen, being first 4.1y sworn, on his oath

)

says thet he 15 one of the defendants above nzned, thet ha hag reed

<

the forevoin~ engwer, knows the contents {thereof and the! the sene
io Atrun of hjs ovn xnoveldge exeept es to metters therein sisied

ttpon inTovaation and beliefl and as to guch matters he halinves i+

to ha true.
, y
7 yord / /’/'/
P Lol fomar T W
suhsc ihed and svorn to b&Tore ne thias 234n arch

1004,

X e Thamuwa

otary' Zublic.
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ANSWER OF IIIDWAY IRRIGATION COMPARY.

-

Comes now the defendent, IHidvey Irrization Jompeny,
except es horeineftor stated,
anneariny for itss1f alone and not for the other defendants , /for

its answer to pleintiff's complaint, filsd herein, admits, denies
and elleges as follows:

l. Thiesy defendant® adnits all of the 2llerations of

=
gedd complaint Lfrom the first peregrepn thereod to the twenty-
seventn oarearaph.thereof ineclusive.

(2}
[}

1

ni

=
6]

defendent a2lso adnits the thirty-Tirst,
thirty-oiahth and thirty-ninth sarasrephs of seid compleint and
the #1lesations therein contained.

)

Je Answering seid compleint from tha twenty-ei~hth pare-
sreah tharcof to the thirtieth varsgraph inclusive, also the

thirvty-second, thirty-third end thirty-fourtn —arszra

o
(o
C
=)
(O]
]
Hq
3y

13
conplaint, this dafendant denieg that it has any kno.ledge or in-
forantion aulficient 1o forn » helief as to the netter therein
gtatod.

4. Answerings paregraph thirty-Ffive of said complaint,
thiy delandant, answering for itgelf only, denies said -ersosraph
end thoe ollesations thercin conteined, but as to the metters therein
allesoc agelnagt ond concerniar the other (efendenls in thin action,
{hig dolfondant denies that 1t hes eny Tnovledpge or information
ulficiont 1o forn 2 belief,

He  Angwyering the thirty-sixth narasgreph of seid coa-
plaint, this defondent adnits that many of the vefendants, having
a claht prior in point of timo of a.nroorietions to the »leintiff's
rivht 1o the ngoe of aaid welers, heve been using the water wostefully
as ollosod in waid aresreaph, hat ag to the oxtent to whichAsaid
watoe "o hann wested end thoe extent of the injury consed thore
or tro offeet the sane may hove in fenoral or in particular, this

defondant hes oo nowledse or inTornation sufficient to Torm a

THURMAN, WEDGWOOD & IRVINE
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6+ Answering the thirty-seventh narsgreph of said
complaint end the =llegations therein conteined, this defandent adnits
3

the rendition of the decrees rendered in 1839 and 1905 as deseribed

-
i

in said sarsareph. A to the remainins 2llesetions in said sara-

Tronn, iz ¢elfondant denies that it has any tmovledze or in’or—
nation sufficiant to fori & bheliedf coneerning the sane.

further answering sa2id complaint, this defendsnt
demies moenernlly eech ond every v»aragreph thersof and the allezations
contrined therein, except such as are herein admitted or denied.
For a fur‘her defense and Ly wey of counter-clain Tor

A" mative ralief, this dafendent nlleres:

l. That it is a corporation d¢oin> business in

dngseteh Jountr, eh as sn irrization company, menazing, controlling
cad ClateidbatinT o cortion of the waters of Provo river and its
teibnterios wnong 1ty gtoekholdorg accordiny 1o their res cetive
nirhlg,.

3 R . \ , IR 2 - R Sy 5 3 = o .
“e cnet more then twenty-Ffive years ago the -redecessors
Ly Totoront of the defondant, 1Wdwey Iﬂff%ation Sumpeny, and lhe

’ B f . . . N - . g T '.1.’ Ie
Folloviar naaod Inclvianel defendents, WilllaM’BOﬂnor, fonry T
volonmn, 'rodorldl Morrer, John IS 3ubhler, ¥elix fertin, Davidé A.
Mhon, JohnYiahar, Jomes 3 lamilton, Jacob funmer, Tottlieb
thknr, oavid :&xwkmsey, Orson PY/iafhews, Thomagfﬂonkﬁ, frederick
oMand, alie ”yf : tonry Wiatiing, | "H</, Toseph Tt

oM, alico Veheor, lUonry “atling, lephi Muber, Josepdh Tiaber,

) - , . ﬁ
.MpoMNJﬁh paith, dober Horekntine Company, & corporation, Corddlia
cepot \ |2t & o . 3 e G 6
wihlson, toorye Wilson and JenesFViilson, heirs of Jeorseiilgon,
doconnod; ary gohuni, Jouupﬁ/ﬂghoni and faria“litehell, heirs of
Sy ey lj Hl ol L Ty ‘ T ? '1'~‘f:" MEETal: 10 -r.)//ﬁ:l T rn o i zel =
Jheiatich Yehonl, deceoased; dosin® Xwamor, DBdwerd lunmer, Llizabeth

a v .
Henddlton ané Selina¥formen eo holrs of JohnYEumer, decaeuned; Heary
. .," . ) -/ .
e JJﬁwmnn, ar aduinluteator of the autate of Lathow™. Epringer,

1
%)

2
Casoruad; and andronsYBurgenor, ontered mpon the benks of Sanlce
Sraal ana by meang of deng congtructed therein and of ditceches thore-

from dlvortod of the floviny vwoters of Snarxe crecek sufficient thereof

THURMAN, WEDGWOOD & IRVINE
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to irrigate & portion of the lan@s ovned by then vihich, in their
natural state are descrt and barren, but vhich when walared by
artificiel irrvisation prodéduce abundently of agriculiurel crops, aad
by necans of the use of said waters, said lends heve been rendered
fruitful end profvetive, farms and homes have beoen made and the
Tovn of ilidway built up. That the quentity of waler so diverted
from Zoule cereek during the early pnart of the irvrigation season

~

0!

1

gach anc¢ every year has been sulficient to fill the irrization
citehny 30 construeted as aforesaid to their carryins cepacity

the seme heing one hundred cubic Teet per second, or there avouts,

end seid quentity oF water has been necessery for the proser irrige-

oA

tion of the seid lend when useé economically and withont weste.
Snelce creek is a naturel stream of water arising on
the ergtern slope of tho Wasaten renge of mounteins, west of whet
iu conmonly known as Provo Velley in saicd Wasatch County, and
flowa eogtorly towards and ianto said valley and is 2 naturel tribu-
tery of the Provo river. Thet said stream is fed by mountain
Jnoviy and aprings and Tluetuetes greatly in volume one year with
anothor ond at Jifferent times in the irriocation seeson of =sach
Joar, and ag dofondantg are thereby dependent upon & fluctuating
puoply o7 wetor varylng from the anount of fhe capecity of their
Cltohod ap aforeseld In the early part of the irrisetion scason
dovn to forty second foet or {thereabouts in the low weter scason
In the yoers of 1little preocipitation and by reeason of sueh fluctua-
thon of su ply, it ig necorsary end essentirl th -t tThese defondeants
hoeve Teeso gupaly of water daring the early part of the irrigation
soason and it 1s by reason thereof to establish o fixed duty of
welor for tho irrication of the said lands.

Thel by renson of the eppropriation and use as afore-
godid, the richt to the nge of the quentities of water Trom said
vartoy ereal bacnmoe o vested rizht nore than 1w,“t]—?wvn years ago
and 1 onol novu subJect to diminution or ceurteilment,

1893
That in or shoul tho year X8 the !lidwsy lrrizgation

Gonprny ontared upon the hanks of the Provo river and by mcans
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of a tight dem in said river and a ditch leading therefrom, com-
monly known as th~ "Island Ditch" diverted of the flowin~ waters of

gaid river, durin~ the hish weler season thereof, sixteer cubic

S

4 . v oecannad N © . T 5 q s
feet Her second or thereshouts. Thet said Provo river fluctustes

in volwie of flow ons year with another and st different tinmes
during th: gome season and as the hizh weters of seaid river recede
down 1o trne low waler flow thereof, this defendant, by morns of seid
der and diteh hag diveried all of the wators flowiny in said river
Coanid voint daviny tha irsization season of each sac evary year

sinea tho congtruetion thereot® ~n¢ “he waters so C¢iverted have

—

baon naed Tur the lrrisation of the lanés of its stockholdera with
pridoney 2t gconomy and the cuantity aveilable has heen no more Lhan
sulMeiont to rendor the lands Truitfal and pro-uetive.

et nure then twenly-"ive years o the .redecessors in

]

Paterest of {Lho édefancant, (dway Terieation Company, and 1ha

Individusl defondants ebove naned, entered upon thr henks of the
drovoe elvor cnag placoed o don in said river end constructed » diteh
Lagddinry tharefrom comnonly known a8 the "River litch."™ Thet on or
nhowt i rane 1000 gpid A1 teh wae enlerge.’ to a carryin~ copecity
of dubastentiel Ly thirt =four cubic Teot per second and evar cince saifl
defo, aotd dofondonty, durine the hi ‘h water season of each and

cvory oar hava divorted o the wetors of snid 2rova river through
art ' diteh, sabatontielly thirty-Tour ceubhic feet oF wetor .er second
thaoroo ond, o3 tho wolers of 5n2id river receded from the hi~h water
Flow, saeh quentlty has heon divertod as wes available for divarsion
al thot soint, tha geme at o Line heing less then ol vht cubic

Faol o socond, incsluding Lhe "ive 20ad one-hel{ cubic Taeet

|
nor o necond horalnshor meationed, and the geme has bean soplied
4

o Ghe hone fied el e o7 Ahe doavdralion of the londs of zedd

cocaomny' o otockholdars ond of the spid dndivioned defendeonte, and

tha arne bag haen necensrry, with economnienl wse, to reader ‘he
I Pene Ten it and srocnetives Thet oon oor ohoat the year 1LH0E

Lhe goid Cofondant, idwey Leciration Jompany, bhecome tho ovnore h
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purchase of Tive and one-half cubic feet nor second of the vwaters

of tha Ontario Drein Tunnel, discharged fron said tuanel into the

Provo river ot = soint aboubt one nile sbove the Siteh in 1hi

n this
rarazreph deseribed end ever since the said puwr chese, s2id five
end one-hel? cubic Tret er second of v have hean receptured

in thae naturel achennel of the 2rovo river ond divavted h7 s8id

defendnnt “hwourh gaid diten Tor the irvieetion of tha lsnds of
L R Tiea W ey A 1 £ B e F 5 3 . iy Py . L
its stoelholier: and ths ssme have boen necessary for ssic pur-
j:)()_‘eo

e These ensviering defendents Turthor =2lerce that

prior to thatyr rosnective o prooriations, as obove gof Torth, ths

wvators epproorinted by then were surplus and una propristed and
thet by sedd eporvopriations they 31¢ not dinler ‘ore vith ov infrince
npon the oarior cizhtn ol eny olther ~erson or ecorsovetion 10 tha

4o Dofeondents further a2llege thet the cloin of leintiff

in this action, as coeinst these defendants, iz vithoat fon-dation

o elbht and 9 oo clond unpon the title of {thege defond:

biowanaon 0" the aspropriefions aforesaid »nd the usas eforesnid

tho $it70 of these dofondents to the waters sopropriated by {hon
Co s coinhofore aot Torth, ia o velid, exwintin~, vested rivht eu

pod el neeh ond 201 o thaie co-delondents in this eadion.

AWACOIT, these cnsvievint Cofondeats orey judgment

bt ety to the usoe of Lhe quentidr of

",

, oadiudicetod end delerained end th

bove gol “ueth

Pho cone bo doclorod & valid, exzigline and vesled risht oo that

“J
hoey Tl 100 o thelr co=delondents he “orever cnjolned from

asaert oy ooy elaln of viaht or zivnt 1o the ase of 1he virdlors

DU s e g el ol aedd 2rovo clver adverse Lo the seid rcichits
~ 4

o thage defondentg, ond that thy ol ndanls evs anoh othor =nd

"har rolie? g owy e Sust ond o idideble and thet Lhay rocover

Y2

B

hedt e soats Y oraoine
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Stete of Utah,

~ B

County of Jelt Lale

[ I —
Uz
[}

Wilford Ven Wascnen, beiny first duly svorn, on his oath
xara et a3 ey SFUNE s N . PR rs T . IO
s2y3 that he is an officer of the lidway Irrigation Jonpeny, one
of the dafendsnts in the sbove ~ntitled cause, to-wit, the nro-
sident, end as such maltes this verification in its hahalf. thet
o has read the foregoint snswer, nows the contants thercof and

thatl tha some ig 4

i~

‘ue of his own Inowledze, excent a3 to matiers

therein steted on information and heliaf ané as to suech metiers

L M@M _

subscribed and svofn to hefore me this hatp dey of

r

ne halieveg it to he true.

llarch, 1914,
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