IN THR DISTRICT COURT CF THR FCURTH JUDICIAL LISTRICT,
IN AND ¥CR UTAH CCUNTY, STATF OF UTAH,

i:‘\ - € = ¢ = ¢ - ¢ = 0 -

Prove Rescrveir Cempany, SEPARATF DEJUKKRFR CF

a Cerporation, Plaintiff.
J. C. YHITING,
VS
Preve City, et al. Defendants,

St S St St et St it et O

Cemes now J. C. Whiting, cne of tie defendents named in the above
entitled actien, by Chas. J. Wahlquist, his attcerney, and fileé his sepa-
rate; special, demurrer te plaintif('s coriplaint filed hereirn, and as
specilic greunds fer his said demurrer allezes:

I. That the Court has ne jurisdictien of the subject matter of the action
go far as this desendant is concerned, for the reason that the rigants of
this derendant, as cenfirmed to him by Article XVII of the Coenstituticn,
hawe heretcfore been defined by this court.

II.That the Court has ne jurisdicticn of the subject matter of the action
as against this defendant, for the further reascn that tho relief asked
fer is in excess ¢f what the Court has the autncerity to grant or the power

t

to enforce.

III, That the Court has no Jurisdiction of the subject matter ef this
actien ﬁorﬁto'grant the relief prayed for, as against this defendand#t, for
the reabon that such relief contemplates a cenfiscation of the proverty eof
this. derendant and a conversion of tﬁc samme te the use of the plaintiff
witheut conpensaticn to this defendant thercfére, in viclatien of tue
Corstitutiuvnal ri:uts of this defendant.

IV. That the coemplaint does not state facts suffichent tou constitute a
cause of actionx against this defendant. There boeing no specitic allegations
relating te tne actions of this defendantm, and the general allegaticns
in paragraphe 45 and %6 being, so far as this pxaxrxxxxX defendant is con-
cerned more conclusions of the pleader, and nct supported by any state-
nent ¢f fact in said cerplaint. |

Wherefore this defendant cught not to be compelled to incur the expence

of derenddng in this action, but should be permitted to remain in the
peaceablo enjoyment cf his rishts, unmclested by tne plaintiff.

Qervice of copy accepted this g\ {¢2/7
Lath day of Marcn, 1914, ~ Ao Th |
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cr Dalendant’J.C."iiting

Atty for Plaintiff.
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Cermas row J. C. Yhiting, one of the datferdaris nared ir tho 200V
.

erbitied action, and arswering plaintiff's Cermplaint {ilad nersin, adrite

D i ) . 5 ,
d2rroes, aod alleges as follows

Lo Mhig defordant deuies that he haa krewledge or informaticn sufficier

to fern g velicf with refererce to the allegaticrs of paragrapns 1 to 23
inclugive, paragraphs &8, 89, 29a, R%c, £9d, 340, ol, 83, 3%
SO ot gaid corplaint, and defendant admits the allieguiiors of parvasvalis
wly WO, 20 and &7 of said complaint 3

@ Answering tne allegatione of parasraph 29(0) of said complaint tris
deferdur b dontew spacitically that Plaintiff ie the owner of all “Tue
Yater rignt docreed to 'The Wiilian Tright Fstate! in civil acticn Ic.GE7
Potie above entitled court". And this deferdant denies specilically that
sadd wator rignt docvoed to "William Yrignt Rstate" was lirited to or
"Consicting of 200 minute feet of the waterg of Prove River for 100 tours
cach ard avery 14 dave; and all the watorg of what is known as 'Froel

e ]
Ly

and the 'Littlo Srirgg!,®

[/

oo Detondant adeite that " 200 mirute feot of the waters of Provo Rivanw
Lor 100 hewre eoeh and every 14 dave and the !'Fnoch Spring! and tne 'Litt

dprivost, " congtitute a portior of and aro ircluded in the water

T

armaatied and decread bo "The William Yrisht Fstate® ir gaid docroe; and

delondo b adeibe that John Y. Hoover ie the owner of croe—terth of thue zaid

Fi o i N oy oy s o e b T - £ A Sy L,
privas", az against Lhis dolfendoart.

"I oceh T SYand "Littlo o

4o Derondont admite that from the oLth dny of June i eweh vear,or ol
goech obhosy tine i

o ol oonrlior than tho 164h day of hwe of any yoar, xite

anet pladn b8 whad) roleasa fov drrication the wobere Inpoucdsd ir o ito




reserveirs at the headwaters cof Brove River, the plaintiff is entitled to

the use of that pertion of the water richt decreed to ths "Williom "richs

Fatate" designated and described in said decree ag " 200 mirutc foot of

N

the waters of Provo River for 100 hours each and avory 14

days,rand bhat
during said period of each and every year plaintiff is entitled, as a-
gainst this defondant, to the use of nire-tenths of the waters of "Euoch
Spring" and the "Little Springs" as ramed in said decree;

5. This defendan’t alleges that prior and up to the 30th dav of June

of each and every year, or to such other tire as plaintiff shall valosse

<P

For irrvigation the ‘waters imponnded in its reserveirs at the hecdwaters
of Provo River, which shall in no evert te earlier than the 1sth day of
June cof any year, this defendant is the abscluie and scle owner of tnat
primary water right and entitled to the use of the water x=x descrived
in tihe foregoing paragraph of this answer; and deferdart further alleges
that he is the scle owrer of any and all other pricary water rigiht in
Prove River decreed to the "Williarm Mright Rstate" ( except the McAffoe
Springs ) auring the entire irrigation sezscer of each and every year;

6. Lofendant denieu that plaintiff is entitled to"all the waters of
Reund Valley Creok, rvot excocding three and one-half seccond feet, except
gufficiont to irrigate two acres of land "velonging to this defendant.
Ard dofordart alleges that by virtue of the decree hercin refarred lo,
and by purchase of other lands net included ir the"William Yright Rstate"
at the time said décree was rendered, and the water rights apgpurtenant
to said 1unds,bhis detfendunt is now the owner cf a primary water right

antitling him tec the use of a sufficient anount of the Gedetmbbmeamire

bbbttt ot bty WAt 0T e, 0f Round Valle;Crekk to irrigate seven
’ . , ,.‘%' s ] )

and ono-half acros of landn
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7. Thie dofondant denios spoecifically the allegationg in paragraph

2996) of plaintifl's complaint
€. Angwering the allegations of paragraph 35 of plaintiff'!s complaint

this defondant denieg that ho has ever guestioned plaintiff's right to




gtore flocd waters or commirele the same with tho watere of Provo Wiver
g

and tvereafter recover the same; and this deferdant deries gpecifically
that during the past two veaurs, or at any other time, he has divertoed
from the Prove River ov converted to nis ovn uge any water to RIsxoww
wga tho use of which the plaintiff was entitled;

9. Answorirg paragraph 36 of rlaintiff's complaint thie do

<oNan

d2ries that he has used water wastefully or ir excesse of what ies b
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flei«1 Tor the irrvigating of his land; and defondant specifically denies
that tho plaintiff has any right to limit deferdarte use of water, the
rigit to the use ¢f which was acquired prior to the adortion ¢f the
Constituticn of the State of Utah, or to attempt to say what ie a gusfi-
ciont quantity of water for dofendant to uz® ayrrly to his lands, so lcn
as such use is not an irfringement upon the rishts of the plaintiff ;
10, Thig defendant furthor alleges that for more than twenty years
rast, wherever the waters in Reund Valley Croek, at the poirt whers it
cwptics dnto thoe Prove River, have exceeded three and one-half second
frot, this dofendunt and his predecessors in inkerest have taken and
wged ol tho waters of said Wound Valley Creek, in excess of the said 33

docend Lfoot, aufricient wator to irri zate 4¢;¢ZZZ,444»5) acres of land;

Thal sald o hag boon poaceable onon, nhtorluus/yunlnterrupteu and
I ’ H

continucus so leng as the supply of water existed in each year, and ad-
verso boo bhe plaintiff and to the whole world, and under a claim of right,
Avad toio defondant now allegos that ho is the owner of a "gecondary" water
right Lrom andd Round Vallay Creek sufficient to irrvigate fou acrec
durivs each aind overy year, o iong as the flow of water in said Rcund
Valloy Qroeck oxceods throe and one-half sacond feet H

1le Dofondant Curthor alleges that for more than twonty-Ffive vears
Pty wionover tho volumo of water in Provo River has exceaddd the total
vedluwo of wator adjudicated upen by thig court in civil action 957, thie
defeondant and hio predocossors in intoroast have perceably, openly, noto-
ricusly, unictorrup tedly, contiruously during such vporiod of euch yezr,
adversely to plaivtiff and under a claim of richt, diverted fron said
Prove River and uged upor the lands now owned by thigs defendant eufii-

§ ¥ § ool . N : y 79 . " ard tn e
cioenlb ¢! gnid waters to i )'r‘l:f‘.’-lt(} AL acres of meadow, ard tolg
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defondant row claims as and of a right, as against &
cendary water rvizht from Prove River for ;ZE;;) 7 acres of land,
sc locg as the natural flow of said Provo River is in excees of what i
reguired te gupply all water rights decreed by this court ir its docree
in Civil acticn 957 herein referred to, irrespective of how late ir any
vear cuch velure of water cay continue to flow ;
12. That the lards owned Ly this Jdefendant arvo riparian to gaid Provo
Liver and to satd Rownd Valley Creek; that durineg irrigation a large yper
cort i the water will find its way back to the natural chanol vefore any
of the water will have socaked inte tho ground to o depth sufflicicnt to
irrigate wondew land, and that therefore a larger volure of water ie ne-
ceswiry for drripgatirg defondant's land and can be used thercer witheoutd
waste of water thar wonld be necessary, or could be benaficially used,
upen loards net rirarian to esaid gtreoamg; And thot 4 secccid feoot for a veri-

cd of two .curs per acre i a reascnablo anount of water fcov under
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Yho suld secondary right, and is ir fact less than vhat gpixxixixXR defend-
ant ol his prodocesscers in irterest havae been diverting from ths natural
shraan,

Yhovotorn thila dofendant prays that the rlaintiff take nothing as against
Ll dofendant by it conplaint, and that defendant's cights to the use

of wator be dolinod, doecrood, confirmed, and forever quieted as follows:

Lo A "Privacy" vizsht to tho use of sufficient of the waters of Round
Vallay Croek te irrisato sevon and one-half acres of land durirg thne entire
irripgabion sovgon of eaeh and oveory year,

e A "SBocondary" wator rlant in Round Valley Creek sufficiont to irri-

’

/ B , .
snto .fo? .-.4mv acros of land, whenever the water in said Round Valle

PV
LITe A wpinary rleht to the continuous use of kxkm nine-tenths of "Rncch
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axcood throo and one half second feot;

Spring” and tho "Little Springs" and to th> use of 200 second feet foom

the Prove Rivaer for 100 hours every 14 davs from the be eginning of the ir-
vigation soason until the 3Cth day of June of each and overy year, or un-
tid such time { not earlier than the 15th day of June in any year ) a3

tio Provo Reserveir Coupany ahall roalonse for irrigation the waters in-

powrded by it in its roaerveirs at the heoadwaters of Prove River; anrd
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IV. A "gecondary" water right from the Provo River for A acres

sco leng as there is sufficient water in said regver to surrly all the
water rights adjudicated in the decroe referred to in plaintiff! corplaird

V. Defendant prays for general relief.

Attornef/ for defendant C.Maiting

State of Utah, )
County of Wasatch, )
- Jehn C. Whiting, being first duly sworn, on nis
oath says: That he 1s ono of the defendants ramed in the above entitled

action, bhat he Lhas road the foregoing answor, and all of it
the

and knows
contents thoroof, that the allegationg therein are true of his own

wnewloedgo excapt as to allegations made upon infermation and balief and

that as to all of those he verily bolieves thsm to be true.

- (L {é

Subnceribod and sworn to boforo mo éﬁis < day of April, 1914,

_m§Q(Zﬂ£JZi%6é¥&LC}fZ/’
Ny vauninnipn 0P Loy Notary Public,
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Ir. tho 4th District Court,
Utah County,dtate of Utah,

Provo Rosorvoilr Company,
Plaintiff,
VE.,
Provo City, ot al,

Dofondants.,

Separate Angwer of
J. C. Whiting,

W e ma ws s m se me sm ey

Mlad Apri].“ﬂAil » 1914,
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