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I THE DISTRICT COURT OF THE FOJURTH JUDICIAL DISTRICT IL ~LD PCR
UTAH COUNTY, STATH OF UTAH.

CAUSE #2888.

Provo Reservoir Company,
A Corporation,

|
!
I
Plaintiff }
I  Answer, Counter-claim, and

vs. o Cross-complaint of
Provo City, a liuniocivel Corporetion

Provo City,
A Municipsl Corporation et eal,

Defendants.

Now comes the defendant, Provo City a Municipal Corporation,
under the laws of the State of Utah and by leave of Court.zud
Stipulation of Counsel first had and obtained, answers the comvlaint
of the plaintiff herein and admits, denies, a:id avers as follows
to-wit:

l. 'his defendant admits tne allegations in pleintiff's
complaint contained of paragraphs numbers 1 to 26 both inclusdi ve.

2¢ Answeriag paragraphs 27, 28, 29, 29 a, 29b, 29¢, and 294,
this defendant alleges that it has no knowledge or information
gufficient to form e belief as to the matters therein 2l Leged, =2.d
on tnat ground denies the same.

3. Answering paragraph 29e, tnis dofendent edmits that
plaintiff claims the right to the wnols of the water therein mentiosed
and referred to and the rigut to the use of the same for ir-igation
purposes, but denies each and every other ellegation in said paragraph
29e contained.

4, That this defendant has no knowledge, in‘orm-tion, or
belief sufficient to enable it to answer any or eitner of the
allegations in paragraphs numbered 30, 31, 32, 33, 38, and 39, in
pleintiff's complaint contd ned and tﬁerefore this defendant denies

each and every allegation of the same.




5. Answering paragraph 34 this defendont adnite tnot
vlaintiff clains the rieht to store the fliod we crs v Yrovo iver
in its alleged reservoir, and to releaso such quentities of water as
will best serve the pl.intiff ond its stocl-nolders end levseos,
ard the 1riget to commingle the said water with tne n-turel f£low
of the waters of Provo River and to recavture tho anme et its
diverting dam and@ at otner points along the eourse of seid river;
but as to any right oﬁ- the plaintiff to thus store said wat.r oz
release tue same thavdefdndant denies.

6. Answering paragraph 35 of plaintiff's complaint, thic
defendant admits that it denies tune vlaintiff's rignt to the we of
the water of Provo River as in pleintiff's comnleoint set Tortn, znd tnd
it denies the plaintiff's rign to divert wator from other sources
or commingle tne same .ith the waters of Provo R{ver or recanture or
use the same as claimed by plaintiff end thet this defendant denies
the pleintiff's right to store tne fDAdA watars of ceid r:ver or to
release or commningle said stored water with the waters of Provo diver
or to recapture the same and epply it to the use zn:.d purposes for
which the plaintiff alleges that it stores said water; but denies that
this defendant nas at divers times, or et any time duri.g tho past
two years diverted from said river or converted to itvs own use, waters,
tne right to tne use of wnich, belong to, or was, or is, property
of plaintiff, or that the defendant tnreatensx in violation of
plaintiff's alleged right &r any rights of the pl:intifr to conti.ue
so to do.

7. Answering paragraph 36 of plaiutiff's compleint defendant
denies that it has .t any time or at all used any of the waters of
Provo River wastefully, or used any quantity in excess ox thnt
necessary or beueficial, or in excess of its lawful rigut to the use
of the same. or in excess of its lawful right and ownership of the
same, znd denies that any use of the waters of said rive: mede by
this defendant deprives tne plaintiff or anyone else of tueir right

to tne use of the waters of gaid river.




8. Answering paragraph 37 of plaintiff's complaint this
defendant admits the renditions of the decrces therein menvioned, snd
that in said decrees the waters of Provo River were docroed to the
various users thereof; but denies that since the rondering of said
deorees, by reason of high or flood waters being stored during the
first pert of the irrigation season in reservoirs or otherwise, the
capacity of the waters of said river for irrigation or otherwise nus
been greatly or at all increased, or that large areas o1 leard have
been brought under cultivation m=x =X or that by reason of the
storage of waters in reservoirs as alleged in plaintiff's comnlrint
for use during the low water season many or any poersons not vparties
to said decrees have become interested in, or are now ovmers of, the
right to the use of some or any of the waters of seid river for
irri gation, culinary, domestic, or other vurposes.

9¢ [Murther answering the amplaiut of plaintiff herein this
deferdant denies generslly each and every :1 legation thoreof not
hereinbefore specifically admitted. or denied.

Furtner_answering the complaintiffxof the pleintiff by
way of Counter-élaim against the pl=intiff and Cross-complaint against
each and sll tne other defendants this defendant alleges and shows
to the Court;

l. This defendant =l leges as 2 part of its counter-claim

against the plaintiff and cross~complaint as to each and all of the
otner defendants, each and every gl legation contal ned in paragraphs
numbered 1 to 26, both numbers inclusive of pleintiff's complai nt
herein, tne same as if here set fortn in fnll.

2o That this defendant is now -nd during and upon 211 tne
times hereinafter mentioned was a municipal corpcration duly orgamkbzed
and existing under and by virtue of the laws of the Stite of Utah;
thet this defendant, Provo City, has o populaetion of more than ten
thousand people; that among other things said city is organized for
the purpose o%?%tigrolling, regulating end distributing thewaters of

gaid river to which its inhabitants are entitled &nd tne waters of

the several ditcies and canals .nd conduits flowing within, rnd




(4)

flowing through its corporate limits; that the inhabitants of sai d
Provo City 2nd many persons within the immediste vicinivy of the
corporate limits of Provo City are the owners in severalty of large
tracts of agricultural lands, homes, factories, aud pusiness interests
end industries within and without the corporate limits of Provo

City, which when without water supply said lands in their natural
conditiong are-barren and unproductive, said homes uninhabitable,ani
said factories an& business industries inoperative, but when supplied
with water said lands produce large crops of argicultural products,
said homes are tenantable, and said factottes and business industries
operative at great profit; that for more then Lifty yeurs last past
under and by virtue of statutory law and the power therein grantea,
and by consent of %ts innabitagxgegnd tne persons living adjacent

to Provo City this defendant has/controlled, distributed, and regulated
the waters of said Provo River used and owned by.the inhabitants

of Provo City and persons living adjacent thereto, for ird gation,
motive power, domestic and culinary purposes, in the proportion of tne
waters of said river to which its said inhabitants and persons living
adjacent to.iﬁscorporate limits, for said purposes are entitled.
3e That for more than fifty years last past, tnis defendant

and i1ts predecessors in interest by means of dams and intekes placed

in the natursl channel of said Provo river and in its tributaries,
and by means of & tohes, ouznals, and conduits, connecting tnerewith,
constructed by Prove City and its predecessors in inverest at great
expense, have lawfully appropriated, diveted, ~nd used the waters of
said Provo river in Utah County, Utah, for agricultural, power, domestiq
oculinary, »nd general municipsl purposes in the proportion of the waters
of said river to which they cre emtitfled, and in the quenvitles nerein=
after menthoned :nd set forth during each and every,year of said

time; and that the quantity of water so used has been necessary for

the purpwes above mentioned, the use thereof has beeun economical,
without weste: , and necessary, and that the contined use thereof is
essential for the tillage of their lends, the operation and cmnducting
of their factorbes and business Hmbpewbe ik industries, the main-
tenance and enjoyment of their homes, and their materisl woell-bding

and prosperity.
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4, That during the high weter stage cf Prow River the
quantity of water flowing thorein is amly sifficient to Till 211 the
cenals, ditecnes, .nd conduits of tiis defendant, «nd w11l the.otner
defendants in this action teking water ot or neur the moutn of Provo
Canyon in said Uteh County, to tneir full corrying ocapacity us they
now are, and nave been constmwuctedc nd mainteined, ..d that during
the hign water stote of Provo River nd until its wolume becores
reduced in quancify to a volume less then sufficient to 11l the
canals, ditches, und conduits of this defendant and other defendauts
in this sction tdcing weter at or ne:r the mouth of Provo C nyon in
Utah County to tineir full ocarrying capacity =ss they now =2re and nhave
been constructed =nd maintsined, each of the.deifendants in this sction
is entitled to suffiocient tneeeof to supply tneir reasonable nece:si-
ties without runy regulation or control as between tnemselvess

5e¢ Tnat when the quantity of water flowing in said Prow River
«t or near the mouth of Provo Cznyon in said Ut h County, becones
reduced in volume to a guantity not sufficient to fill t:e canels,
ditches, conduits, of the purties defendant hereto taking water ab
or near the mouth of Provo Canyon in Utsh County, to their full
carrying capacity as tney =2re now constructed, distribution of the
waters of said river among the parties to this action becomes necessary,
a:d wnen the waters of said river become N&duced to a quantity mot
sufficient to f£1ill the canals, ditcnes and& conduits of the mrties
defendant hereto, taking weter at or near tne mouth of Provo Canyon
in Utsh County, to their fully carrying caprcity as they are now
construeted =nd have been maintsined, :nd until the said river becores
reduced in quentity at or near the mouth of Provo Conyon in Utah
County, to 2 volume exceeding fifteen thousand oubic feet of water
per minute, that #kis to say, after division so becomes necess:.ry
:ud while the water exceeds fifteen thousand ocubic feet per minute,
this defendant is entitled to the following proportion, to-wit 3489
of the totsl qu-atity of the waters of Provo river measured nt or
nezr the mouth of Provoc Canyon.

6. That wnen the Volume of water flowing in ssid river at or

near the mouth of ssid Provo Cenyon in Ut:-h County, becomes reduced
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in quantity at scid point to a volume not exceeding fifteen thomsanad
oubic feet of water ver minute, and until the same becomes reduced
in quertity at seid point to 2 volume not excecding twelve thcusand
cubic feet of water poer minute this defendant is entitled to .3859
thereof.

7. That when the volwne of water flowing in said river at
or near the mouth of Provo Cinyon in Utah Courty, becomes reduced
in quantity at said point to a volume not exceedinz twelve thousand
cubic feet of water ner minute, and from then on down to the lowest
stage the volume of said river may reach at said point, t-'is
defendant is entitled to 3986 thereof.

8¢ That the rights of this defendant to the waters of Prcvo
river and its sources of supply as hereinbefore set forth aud alleged,
were settled snd oonfirmed hy decree of the Distriot Court of the
Fourth Judiciel Distrioct of the State of Utah, in and for Utsh
County, made and entered on the 29th day of Jamuary 1902 in thet
certain cause number 718, wherein Provo City, a lunicipal Corporetion
et al, were pluintiffs and the West Union Canal Company, a corporation
et al were defendants, and thet said decree has never been modified,
vecated or appealed from; and that the alleged and pretended rights
of the plaintiff hnerein to the use of the waters of said Provo
River and its sources, if a.y rignts the plointiff have, were inavgurat-
ed since, and are subject to, the interest end rights of this defendant
to the use of said waters as hereinbefore alleged.

9¢ This defendant further avers that its rights to the use of
the water of Provo River, and the Just proportionoté shsre thereof
that this defendant is entitled to under its appropriations, ownership
and use as herein set forth, ure dependent upon the natural flow of
the hegd waters of Provo river, and its seversl sources of supply,
and the use heretofore made thereof by the several defendants herein
for irrigation and other beneficial purposes in Provo Valley in
Wasaton County, and along and adjacent to the natural course of Provo
river; thet in truth and in f:ot, during eacn and every irrigation
Sesson, all the waters of Provo river, except when wrongfully inter-

fered with by the plaintiff as hereinset forth, esre diverted by the
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delendunts in this adtion taking and using wator in Surmit and
Yasatch counties, and along the course of suid river; und by roa-
son of thuir suid use beiny wade along and adjacent to the natural

channel of saiad river, ané by reason of the contour of the coun-
try and the oharscter of the S0il8 adjucent to the natural chan.-

nel of suid river, the waters of suid river so diverted by the
defendants aloresaid,-except wren wron:-fully divertead, used, apd
interfered with by plaintiffe- through secepae, Springs, and nurs
erous streams arising along the course of said river, roturn again
to the natural channel of said river bructiecally undiminishead in
quantity or quality bvefore reaching the defendants in this action
using wator in Utah County, That the ﬁlaintiff in this action has
f¢r more than three vears last past, at divers times, and almost
continuously, wrongfulily stored, diverted snd used water of said
river to which this defendant is rightfully ontitled; that saig
plaintiff has, during said time, wrongfuily stored, diverted, and
uded tho waters of said river on lands not adjacent to or along

the course of saidg river, anc so that after the use thereos by
Plaintiff, the saigd water does not in any manner again contri-

bute to the flow of saig river thereby Gepriving this defendant
0% the waters of said river %o which 1t is rightfully dntit]ed,to
the preat and irreparsable injury of this defendant, wrongfully
claiming the right and threatening so to do,

1C,-=~Thut the plaintilf and each uf the other Gefendants

herein, as this defendant is informed and bolieves, and therefore
alleges the fact to be, assert and set up some claim or interest

adverse to the ownership, title, interest, ana rights of thas
defendant to the use o the waters of said Provo river and its
seversal sources as claimed by this defendant herein; but this defenw
dant has not sufficient knowledge, or Information to enable it to
gset forth Specifically the charseter or nature of said claims, or
any of them, exsept as horein alleged,

11-~This defendant further avers that the Seversl assers.
tions, claims, and interests of the plaintiff and of sach and all
the other defendants made against this defendant ure wrongful, with
out right, and unfounded in fact or law, and are a cloud on thisg

dofendant's title and right to the use, possession, ownership,
and contrdl of said water,




(2)

HnnTeE, tris deferd nt vrays Jjudg ent tnet fthe »loiniiff
and ecch of tho other defendants v y ve wecuiro o =t or
end every adverse cleing, inteorest, or donend by them +nd coen of
thom, in or o sald wotors co eleinmed, owmed, uced, 'wd controlled
by this defendant, to tno ond tnet tneir soveral esdverse clri'z nnd
nretentions and donunds may be cdjyudicated nd doclared null ond
void as zgeinst this defendant; eud thet the title, ownerghip, interest,
eand right to the control therein of this deferdent in ord to said
waters so claimed, owned, used, nd controlled by it ©«s herein set
Tfertn, mey oe quieted ond confimed ag egoinst the plsintiff snd eacn
of the defendants; e.d thot the title, interest, ovmership, md
right to tihe control of this defendant therein es nerein set forth,

/ be adjudge.i to be good and validk. This defendant prays for

v

13
such otiher ' und further.relief in the wremises as to the Court
nay seem. just ' nd equitable -nd for its costs in this oveh:1lf

expeuded.

/
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ul Lttorneys for defendant,

Stute of Utah, - Provo City + Idunicip 1 Corporation.
County of Utah,-cS3,

C. 7, Decker, being first dmly sworn on oath, says: I am
an officer of Provo City, a Ilunicipal Corporation, to-wit, the
fayor thereof; thut I have read the above and Toregoing answer,
sounter-claim and oross-cowpluaint and know the contents thereof;

that the same are true of 1y own knowledge, except as to mattors

and things therein stated upon informaj}yn and bolief, and ss to

these I believe them to be true, (22522;%’l“44112f:,
T

Subseribed and sworn tu belore me this zgéf(dey of Doceriber, 1914,

VA c ﬁ ’((?ﬂ"’ «ﬂf’ S e AN S5 e
e /7 Notary Public,
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