IN THE FOURTH DISTRICT COURT OF THE STATE OF UTAH,
IN AND FOR UTAH COUNTY,

..... v
» {
PROVO RESERVOIR COLPANY, & corporation (T
ANSWER
Plaintiff,

CROSS COMPLAINT
e AND COUNTER CLAIM
PROVO CITY et al.
Defendents, g
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Comes how Timpsnogos C.snal Company

& corporation, one of the defendsnte in the above entitled
action, snd by leave of Court and consent of counsel for
the plaintiff first had snd obtained, makes the following
answer to the plaintiff's complaint, to-wit;:

FIR8T:- This defendent sdmits the allegations cone
tained in the paragraphs of the plaintiff's complaint
numbered one to twenty-six, both inclusive, and also
admits the allegations contained in paragrsphs 28 and
29 (d) of said complaint,

SECOND:+~ Not having any knowledge or informstion
sufficient to form @ belief in respect thereto, this
defendent on that ground, denies all the allegations contained
in the paragraphs of said complaint numbered 27, 29 (a)’ﬁq
29 (v), 30, 31, 32, and 33,

THIRD:- Answering parsgraph of said complaint numbered
29 (¢), this defendant denies that it has, at any ime
consented to the chesnge of the place of diversion of the
water described in paraeraph 2v (b) of scid cowplaint, sand
denies that none of the defendants will be injured or
demaged by the trensfer of the watern &8 alleged in
said peragraph, o

FOURTH:- Denies each and every allegation contained
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in the paragraph numbered 29(e) of said complaint,

FIFTH.- Denies that this defendant has, at any ime,
diverted from said river, or converted to its own uae,axvﬂﬁfb
the right to the use of which belonged to, or was or is the
property of the plaintiff, and denies that this de-
fendant threatens to védolate any rights of the plaintiff
and denies that any acts of this defendant have or will
work sny injury to the plaintiff or its stockholders or
lesees or destroy their crops or do them any deamage
whatever, and denies that any act or acte of this defendant,
threatened or otherwise, have deprived or will deprive, the
plaintiff or its stockholders or lessees of any right
or interest they may have to the use of the water of said
Provo River,

SIXTH.- Answering paragreph of s:id complaint numbered
36, this defendant denies that it has, at any time, used
any water diverted by it, wastefully, or in any quantities
in excess of that necessary and beneficiel for the irri-
gation of the lands of this defendsnt's stockholders, and
denies that any use of the waters of said Provo River, by
his defendant, has deprived or is depriving the plaintiff,
or sny party to this suit, of any lawful right to the use of
the waters of said river, and denies that eny use of seaid
water, by this defendant, wes or is & violation of the rights
or the plaintiff, or its stockholdere or lessees, or has
prevented the development of the country or been in violation
of the public policy of this stste.

SEVENTH.- Answering paragraph numbered 37 of said complaint
his defendant dumits the rendition and entry of the two de-
crees mentioned in said paragraph, and denies venerally
each @znd every other allegation contsined in said 37th

paragraph, not herein specificslly sdmitted.
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EIGHTH.- Answering the 39th paragraph of seid complaint,
this defendant denies generally each snd every allegotion
contained therein,

COUNTER CLAIM AND CROSS COMPLAINT

Further answering the plaintiff's couiplaint und as
a defense thereto, and by way of counter-claim against the
Plaintiff and cross complaint sgalnst each and all of the
other defendants, this defendant alleges:

FIRST.-- Each and every allegation contained in the
paragreph numbered one to twenty-six, both inclusive, of
the plaintiff's complaint is adopted and alleyed as a part of
this counter-cleim and cross complaint in like manner as
though the same were set forth in full herein,

SECOND. --That more than thirty years axo, the grantors
end predecessors in interest of this defendant, were the
owners in severalty of about 1000 acres of land lying
along and below the canal of this defendant as now construc-
ted in Utah County, Utah, which lands then were and still
are of a gravelly and porous character and without irrigetion,
seid lands were and are unproductive, but when properly and
sufficiently irrggated said landes have and do now produce
abundant and valusble agricultural and horticultural crops
and the said lands, by reason of their location near the
city of Provo, and by reazson of the water right appurten-
ent thereto, end hereinafter rarticularly described are of
great value,

THIRD.-- Thet more then thirty years ago, the grantors
end predecessors in interest of this defendant for the purpose
of acquiring a right to the use of the waters of Provo River
for the irrigation of seid lands and for culinary, domestic
and oher purposes, by meens of dzms and oher diverting works,
placed in the natural channel of said Provo River, neszr the
mouth of Prove Canyon, in Utsh County, Utash and by means of
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cansls end ditéhee leading therefrom to the londs hereinacove
mentioned, diverted and arpropriated of the then unapprop-
riated water of said river wnd applied to useful und uvene-
ficiswl purposes upon the lands above menticned, the quentity
of water hereinsfter set forth snd ever since the dute of
the first sppropristion of suid water, thie defendant wnd
its grantors and predecessors in interest huve corntinued
during each and every year except when wron.fully interferred
with to diverﬁ and sppropriate frow the waters of said river
and apply in irrigation of said lends end for culinary and
doimestic and other useful and beneficisl purpuses, the quantity
of water hereinefter mentioned which quentity has veen,
during all of said time, and still is necessary and veneficial
for said purposes, and the use thereof hus been and now is ec-
onomicual and without waste and absvlutely requisite to maintain
the high stete of cultivation to which said lands have teen
developed and to maintain and suprly the homes cnd industries
served with water from this defendant's cunal,

FOURTH.-- That more than thirty yeurs 8¢0 and long prior
to the acquisition by the plaintiff or sny of its grantors
or predecessors in interest of any interest or right in
or to be waters of said Provo River, this defendant's
cenal had been completed and at the date of said completion,
sald censl had snd ever since has continued to nave o
carrying cepacity equal to 89.65 second feet of water, and
ever since the completion of said canal this defendant and
its grantors end predecessors in interest have, during tne
high water stage of esch and every yesr, diverted fron: said
river through said canal end applied to necessary and bene-
ficial uses the full carrying cepacity of sazid csnal, to-wit,
09.65 second feet of wesrer, and heve contimued to divert
said quentity of water from seid river during eech and every
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yesr, exXcept when wrongfully interferred with, so long as the

flow in seid Provo River, near and below the mouth of Provo
Canyon, in Utah County, Utah, waes sufficient to fill to their full
carrying capacity as now constructed, the canals of tne certies
defendsnts in this suit, who tuke water from said river ne:sr or
below the mouth of seid Provo Canyon;, :nd when the volume of suid
river nesr end below the mouth of said Provo (Cenyon hae veco..®
reduced in volume to & quantity not sufficient to fill the csnsals
of the defendants in this action tzking water from said river near
and below the mouth of said Provo Canyon, this defendunt Lus
diverted snd applied to necessary and beneficizl uses ,0395

of 811 the water of said Provo River flowing nesr the mouth

of Provo Canyon until the quantitite flowing in ssid river et

tne point eforeszid, becoiies reduced to » volume not exceeding
15,000 cubic feet per minute;, K whereupon during each season

the defendant hes diverted from the waters of said river,

,03506 of all the waters of said river flowing near or

velow the mouth of Provo Canyon snd has continued during each
quantity until the volume of water flowing in said river at aaid
year, except when wrongfully interferred with, to divert aaid//
point is reduced to a volume not exceeding 12,000 cubic feet per
minute, whereupon,this defendant has diverted from the waters of
during es year ,0290 of 8ll of the waters of egaid river

seid rivep/flowing neer or below the mouth of said Provo Csnyon
and hes continued to, except when wrongfully interferred with, di-
vert the last mentioned quantity so long e the weters of seid
river, near or below the point aforesasid, did not exceed 12,000
cubic feet per minute, That 8ll of the water so diverted by this
defendent has been diverted under s cleim of right, and ownerehip
besed on the appropriation and use aforesczlid, end hes been conveyed
end acplied in a careful znd economicesl manner and the use thereof
has been necessary and veneficisl and requisite to trne proner irri-

gation and maintenance of the farmg, orchards, homes :.nd industries
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owned oy uwiis defendant's stockholders and maintained on the
lands served by this defendant's canal, but at no time while
the quantity of water in said river measured at said point has
been below 475 second feet has the éroportinn o*;said river so
diverted and used by this defendant been adequate of sufficient to
irrigate in a Beneficial manner during the irrigation season all of
the land under the canal of this defendant, notwithstanding the
same has been'conveyed and arplied in a careful and economical manner
snd without waste oY avoidable loss, and during each year since the
becinning of the year 1902.while the waters of said river measured
at the point lust aforesaid were less than 475 second feet, nortions
of the lands under the canal of this defendant, and to the irrigation
of which when available waters of said river had been applied, have
been only partially irrigated, vecause of the rec€ssion of the waters
in said river and the wrongful method of measurement and distribu-
tion hereinafter mentioned.
FIFTH,--This defendant furtner alleges that its rights
to the use of the waters of Provo fiver aud its proportionate
share 0f the flow of said river diverted, appropriated and
owned by this defendsnt, as hereinabove set forth, were acquired
prior to the organization of the pPlaintiff;; and the proportionate
share of said river appropriated, owned and used by this defendant
was and lawfully should continue to be controlled and determined by
the flow of water in said river resulting from sll the natural sour-
ces of supply, as well szs from the inflow into swid river through
seepage, drainage and springs caused by and resulting from the di-
version aﬁd use invirrigation by defendants in this action of the
waters of said river upon lands asbove the mouth of Provo Canyon and
particularly in the South Fork of Provo Canyon and in Wasatch and
Summit Counties, that since the organization of the plaintiff in this
sction and narticularly during the past four years, the Plaintiff

has wrongfully interferred with the flow of the water in said riwger

Dy wrongf%%ly impounding and storing it, and by Wrongfully changing
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the point of diversion and use of certsin of tie waters or sic

river cisimed by the rleintitt and undcer the cretense of having
furnished new sources of supply of water for said river ot rointie

in Summit &nd Viasatch C ounties, hus wrongfully diverted, in Utsh

C ounty, near the mouth of Provo Cenyoll, large quuntiiiies of the
naturel flow of said river, to which thnis defendunt, and other de-
fencents in this action were entitled under the pretense of re-
cepturing the water pretended to nave veen supplied from new sources
That the said wrongful and unlawful interference with the flow of tk
waters of seid river by the plesintiff in this ection, in addition

to depriving this defendant snd the other cefendants of portions

of the waters of suid river, to wnich they were entitled, has also
deprived this defend«nt and others of the meins of determining the
Just end lawful quantities %0 which it is entitlec, and has also
gaused this defendant snd other defendsnts in Utsh County, to suffer
great inconvenience and incur heavy and burdensome costs and ex-
rewuses in connection with the measurement, dividion and separation
of the water claimed to have been transferred from one diversion
point to another or turned into said river frou new sources of sup-
Ply by the pleintiff. fThat the acts of the plaintiff in wrongfully
storing ::: impounding the natural flow of ssid river, and wrong-
fully trensferring wster frou one point of diversion to another end
the pretended commingling with and re-cepturing from the waters of
said river of waters wrongfully claimed by the pleintiff heve resul-
ted in great and irreperable injury to this defendant. That the
plaintiff threatensa to continue such wrongful acts and will do so
unless restrained therefrom by an order of this Court,

SiXTE.-- That on the 29th day of Januery, 1902, the District
Court of the Fourth Judiciczl District of the State of Uteh, in and
for Uteh County, in an action gcending in said Court numnbered 718,
wherein Provo City et sl, were pleintiffs and the Viest Union Cenal
Compeny et al. were defendants, a decree waes duly made and entered
uncder which the rights of the parties in said action in and

to the waters of Provo River, as they then flowed st snd below the
mouth of Provo Canyon, were settled and determined, which decree

has never oeen modified, vacated nor eppesled from, wnd is now a
valid and subsisting Judgment =7~ of said Court




SEVENTH,-- That among other things the degree referred to

in the next precéding parasroph provided in paragraph 15 thereof,

as follows:

That all the rights, fixed, declared and decreed herein, are
founded dpon appropriation of waier, necessary for some beneficial
uses, and that all such rights, hereby fixed, declared and decreed,
are subject to their exercise, to the conditions that they are re-
guired and necessary for some beneficial use, and that all such
rights are expressly subject to the limitations and conditions that
such waters are used for some beneficial purpose, and are used
economically, without waste, and with due care, and are reasonably
and fairly necessary for such use, and the gquantity of the said
waters of which the parties hereto are found to be the owners of tle
right to the use is subject to the limitation, that whenever the
waters of said river, measured as hereinbefore provided, are not
gufficient to fill the canals of all of the parties hereto as
they are at present constructed, the quantity of water of whicii the
court finds them respectively to be the owners of the right to
the use does not exceed the carrying cepacity of their respective
canals as at present constructed, when in good order and repair, ad
said degree further provided in paragraph 16 thereof, as follows::

That for the proper distribution of said water so that each
of the parties hereto may receive the proportion thereof decreed to
each respectively and be secured in the rights herein decreed, this
court will hereafter appoint a commissioner with full power and
authority to measure, control,, regulate, and distribute the said
waters among said parties as herein decreed, and from time to time
construct or cause to be constructed such dams, weirs and appliances
a8 science and experience shall show are necessary to an equitable
and economical distribution thereof, and it is further adjudged and
decreed that this court shall, snd does retain original jurisdiction
of this cause fur the purpose of, from time to time makxing such fur

ther orders, rules and ragulalions as are necesuary for the regulatio
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control and distrivution of said wetere according to the tevas of
tinis decree, and for tne purcose of comeelling vy facther decree
or otnerwise the construction of sucrn improvements, dams, weirs
and sappliances sas way from tice to time be found necessary or
exvedient for the rvrroger carrying out of the terms of this decree
and for theequitavle and economical distrioution of sald waters,
and for the further vurcose of comnzellin, the »ayment of such sums
of money by either or any or all of the varties hereto for tae
costs und expenses of improvenrients and the distribution of said
w:ter, and the compensation of said commissioner, as may to the
court seem just aand equitavle, and for the further nurpose of
carrying the terms and provisions of this decree into full force
and ef fect,

EIGHTH.-- That notwithstanding the orovisions of said decree
l:zst »bove referred to, each and all of the commissioners appointed
by the court to carry into effect the terms of said decree have
entirely and deliberately failed and neglected to apply the con-
ditions contained in paragraph 15 of said decree, in the distrib-
ution of the waters of ssid river and have distributed the waters
of said river in accordance with the schedules contained in para-
gsragh 3-4-5 of said decree and in utter disregard of the require-
ments snd necessities of the defendants interested in the ssid waters
and in 80 doing sald commissioners have distributed to Provo City,
The West Union Canal Company, Smith Ditch Company and those defend-
ants and their successors in interest named and referred to in said
decree x3 residents of the River Bottoms large quentities of the
waters of said river, not needed or required oy them snd which could
not be a1d has n.t been applied to any veneficial use by said last
named defeadsnts and thereby the guantity of water in said river for
dietrication to the other parties to sald decree, was materially re-
duced and the quantity distributed to this defendant was not

the true qugntity to which, under
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said decree this aefendant was entitled to receive, whereas, if

ssid comnissioners had distrivbvuted the water of said river in
sccordance with the terms of naragrach 1% thereof, the provortion

of said river owned oy tnis defendant and for which it has a
beneficial use wouald be materially increased, and the lands

under the canal of this defendant whic, by reason of said wrong-

ful distribution by said commissioners have only been partially and
inadequately irrigated could have been economicually beneficially and
adequately iﬁrigated.

NINETH.,-- That none of the lands under and irrigated from the
csnals of the defendants Provo City, West Union Canal Company, Smith
Piteh Momoany and those defendants and tneir successors in interests
nemed and referred to in sald decree as residents of the River
Bottoms require for tne irrigation thereof when economically and
beneficially applied in a careful manner, more than one second foot
of weter for each 45 acres of land from the beginning of the irrig-
ation season up to the 20th day of June aof each year; nor a quantity
of water ia excess to one second foot for eesch 65 acres, from June
20th, to July 20th, of each year; nor a quantity of water in exXcess

to one second foot for each 60 acres of land from July 20th to the
end of tne irrigation sesson of each year and any water in excess of
8uaid quantities applied upon said lands is wasted and wholly un-
necessary for the veneficial and economical irrigation thereof,

TENTH,--That if at the tiwe of the entry of the decree above

mentioned the defendants Provo City, West Union Cenal Company, Smith
Ditch and tne defendants na.ed and referred to in said decree as
residents of the River Bottoms had a necessity for and could bene-
ficinlly use the proportion of the water of said river awarded to
them respectively in the 2nd,3rd,4th,and 5th parsgraphs of said de-
cree, sald necessity ceased to exist more than seven years
prior to the commencement of this suit, and under the laws of

the State of Utah, the water in excess of the necessities when




economicaly and veneficially used of ine said P’rovo City West

Union Cs;nal Compgany, Smith Ditch And those parties named and

referred to as residents of tne River Bottome hus been forfeited

and abandoned by the defendants last avove nwmned, by reason of

their failure to apply said excess to a beneficic.l use,
ELEVENTH,=- Thuat on the 26th day of Januery, 1907, the

District Court of the Fourth Judicial District of the

State of Utah, in and for “tah County, in a cause therein

pending wherein Provo City”et al, were plaintiffs and the

Telluride Power and Transmission Company et al, were

defendants, duly mede and entered a decree, which has

never been modified, reversed or appésk from, and which

is now a valid and subsisting judgment, whereby all of

the waters of ssid river flowing at the mouth of Provo

Canyon were divided into two classes designated as class

"pM 0 and class WB", respectively, That class "AM water

under said decree consists of all tne water of said river

when the flow thereof has decreased to not more than

17,467 cubic feet per minute of time, megsured at the mouth

of Provo Canyon, and the several points of intske of

the parties in said action taking waters from said river

above the mouth of said canyon, and class “"B" water under

the terms of said decree consists of all the waters of

said river in excess of 17,467 minute feet, measured as

aforsaid, That the plaintiff in tnis action is the grantee

and successor in interest of tne Blue Cliff Canal Company,

a corporation, which Blue Cliff Canal Company wes one of

the defendanﬁs in the actbn in which the decree last

aforszid was rendered, and the plaintiff in this action

asserts, clsims and maintains, as the grantee and successor

in interest of the seid Blue Cliff Canal Company all of the

rights in the waters of saild river awarded and decreed to

the said Blue Cliff Canal Company by the judgment in saild
T




action. That the quantity of class "B" water awarded oy
salid decree to the Blue Cliff Canal Company was 960/17,960ths
of the waters of said river measured at the point desig-
nated in said decree and the plaintiff in this action, as the
grantee and successor in interest of the said Blue Cliff
Canal Company is eatopﬁﬂ, by virtue of said decree, from
claiming or asserting any .claim or right in and to the
waters of Provo River measured at the point last aforsaid,
in excess of the quantity of water awarded to the said
Blue Cliff Canal Company by the terms of said decree,
TWELFTH,-- That the plaintiff and each of the other
defendants herein, as this defendant is infdrmed and
believes and therefore alleges, asserts and sets up sone
claim or interest adverse to the ownership, title and
rights of this defendants to the use of the waterm of said
Provo River, as claimed by the defendant herein, the exact
nature or character of which cleims this defendant is
unable to state, and this defendant alleges that each
and all of the said adverse claims of the plaintiff and
the other defqndants in this action are without right
or foundation in lgw and are inferior to the rights of this
defendant and the assertion of the same are a cloud upon
this defendant's title and ownership and in and to the waters
of said river, as in tnis counter-claim and cross complaint
set forth,
WHEREFORE, this defendant prays judgment::
That the plaintiff and esch of the other defendants
in this action be required to set forth each and every
interest and claim made by them and each of them in and to
the waters of said Provo River sdverse to the rights of

this defendant as hereinbefore set forth, and that said
several adverse claims and interests be adjudicated and detemined

and declared to be without right or foundation as against the
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rignt of this defendant; That the meximum necessities of the
rarties hereto claiming under said decree of Jan 26, 1902 for
beneficial purposes wnen economically used without waste and with
due care be determined to thne end that the provisions of para-
sraph 15 of said decree may be fairly applied in the measucement
control and dietribution of the waters of said river; that any
water neretofore distrivuted by said Commissioners in excess of
thelnaximun neEesaitiea of any party under s.id decree be deter-
mined to be the property of the other parties to said decree whose
maximun necessities have not been supplied by such distridution
in the relative proportions stated in aaid'decree untii maXimum
necessities of all of the parties to said decree are supplied;
That the title, ownership and right to the use of the quantity
of water from said river claimed oy this defrendant as herein set
forth be quieted =nd confirmed by a decree of this Court as
against the claims and pretended rights of each and all of the stk
other parties herein, and that the plaintiff and the other defen-
dents herein be enjoined and restrained from, in any manner, inter-
fering with the rights of this defendant}:nd to the waters of said
river, and that this defendant nave such other and further relief
&8 mey be proper in the premises.,

This defendant vrays for general relief and for its co3ts

herein expended,

Atturney fTor Delendant.

Timpanogos Canal Company
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S8TATE OF UTAH,
SS.
COUNTY OF UTAH.)

ﬂkf(&f”/é{ “¥¢i}/(l (4L, being first duly

sworn upon his oath deposes and says; that he is an officer

to-wit, president of Timpanogos Canal Company , one

of the defendsnts in the above entitled action; that

he has read §he foregoing answer, counter-claim and cross
complaint, and the statements therein made are true of nis

awn knowledge, except as to matters therein satated on infor-

mation and belief, and as to those matters, he believes them

to be irue.

L gra! ,’//.7'121‘ 10(d -

Subscrived and sworn to before me

this Z/ day of pugust, 1916.

v . y /'///f.
My comuission expires; (/l<y v /70

Vi
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