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{ IN THE DISTRICT COURD OF THE STATE OF UTAH, FOURTH JUDICIAL

ek

4 - i
- L° ° . pISTRICY, IN AKD FOR THE COUNTY OF UTAH.

Bt i a2
i

¥ Zenmopng o

Plaintiff, : oy

7S . REPLY

—_— = = - -

| BROVO CITY, et el, g

|- . Defendsnt. )
]
;

: Comes now %the plaintiff in the above entitled

ceuse end by way of reply to the ensgwer of the defendant, Utah |
" Power and Light Compeny to its compleint, es emended Septarber |
1 10, 1918, ststes: ‘

: 1. Thet it denies that, in a suit lately pending
! or decided in this court, wherein Provo City, et al, are
! plaintiffs end the Telluride Power end Trensmission Company, - -
w~j : et 21, defendants, any pdjudicetion whatever was made between | °
the predecessor in interest of this pleintiff end the Telluride o
Compeny, the predecessor in interest of the defendsnt herein SR
the Uteh Power end Light Compeny, end it sffirmatively elleges 4%
| thet the seid court has no power or gurisdiction whatever to -
! meke eny adjudication whatevex between said perties; that 11
E denies thet eny issue whatever wee ever submitted to the court
! between said perties and denies thet eny issue whatever was rois-
ed by the pleadings in said cause between the said perties, |
end further alleges thet in so far as said decree a%tempts to |
define the rights between Blue Cliff Censl Company and- the
Telluride Compeny it is ebsolutely null, ‘void and of no efrect
whetever, or at all, end it denies that by said record or sald .
proceeding or said judgnent, or that by any record, proceeding i
or judgment, it is estépped to gessert that it is the owner of :
the right to the use of forty-six cubic feet per second, or of
eny other quentity, of the normel flow of the waters of the '
Provo River as & primary right. ’ e

2. Replying to seid defendant's second esbove de- 3l
] fense contained in peregreph three of its emended answer,
",'*ﬁw "mznplaintiffndaniea~genera11yﬂeach~ d-every:alls gationi~conteined-f =

T T AR ST

therein,

=

%, Replying to defendent's third effirmative de=  |”
fensa contained in the fourth peregreph of seld defengent's
smended enswer, pleintiff denies generally each end every &l-
legaiion contained therein. : e -

o

[3

# _ 4, Replying to seid defendent's fowr th affirmetive |
;-éefénse conteined in the fifth paregreph of 1ts emended anaweg5b>
| pleintiff denies generally each and every allegation conteined"

therein.




5 defendents sccording to the terms of its smended compleint
< iana thet it be decreed to be the owner of forty-six cubie

eet per second of the flowing weters of the normel flow
f the Provo River s & primery right.

!
WEFDEFORE, pleintiff prays judgment sgainst ] |
¥

: th S Attorneys for plaintiif.
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i COUNTY OF UTAH )

| g R. J. Murdock, being first duly sworn seys, thet he

E ‘is en officer of the plaintiff, Provo Reservoir Company, &

“ corporation, to-wit: the Secretary thereof, and thaet he is ac~

? i queinted with the fects set forth in the foregoing replyy-iv,

; - i end lmows the contents thereof end thet the seme is true of ,

: J ihis own lnowledge -except a5 to metters therein stated on infor- ;

7 ‘mation end belief, and that as to those matters he verily ‘

E' {believes it to be true; end that as such of 4er he mgkep

Subscribed and sworn to
7 : pctober, A D 319185
\

Notarly Publice

L ?f_:;b..‘.

z

A5 el i “l |
-301? L1 C: ny,f”Comiu ion Bxpires:

Tt

WAL GAPFLL 15, 1919,

..' ll 5
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regoing reply this 2 day

'Lﬁgl, 1918 ]

ff’xg"? ‘ Received copy of the
il ¥ 7/22 L
i

Attorneys for defendant
Uteh Power end Light Co.
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¢/ 1IN TH2 DISTHICT COURT Cr T.E FCURTH JUDICIAL DISTRICT STATE OF UTAH |

s /. & PHE COUNTY OF UTAH, . 7

s q.- % d - 3 S
Sy ot e \ =

PROVO RESERVOIR COMPANY, - 1) B % Ly
iz a Corporation, Plaintiff, i A
2 g - Vs. Eraxm ) CIVIL ACTION No.2883, e
T Provo City, et, al, L - L :
Defendants, - )

o i g

fvak L nnnlunqﬂnnunnan:)_'
2 . Lf’é" : S S
Reply to the amended answer of Wilfore Van Wagenen,

- iy

o

Comes now tne above named plaiodiff, and replying t0 the amended

e AT
- % answer of the sald defendant the plaintiff says: =

f Ain "“Not having any knowledge or information thereof sufficient to form

2 a belief, the plaintiff denies, that in the year 189?, or at any otherxt

\ ( ;

time or at all, the predeceaooro in intereat of the said Wilford Van Wag

enen, entered upon the banks of ‘the eaid Deer Creek and began the constress :

mvw'Uction of a canal to divert the water of eaid neer Creek, or that at '.-‘m{“-

o b A St
15k A A .4

the time of commencing said construction, or at any time the said '.:. 2N

| preiecessore duly ar at all filed notice of their intention to approp-
riate sufficient or any water from eaid Deer Creek to irrigate two=

© hundred ocree, or any number of acres of land, or that said predeceosoré'fﬁgﬁﬁ
' f?f} duly or at all posted a copy of eaid,'or‘any'notice, at the point of ‘
- diversicﬁ; or that they posted a copy of said notice, or anyinotice

" at the nearest post office, and the plaintiff deniee that said canal

5 ; LN
2 gl it . ipmiad S Y

or any canal was completed within a’ reaoonable time. or at any time |

.pursuant to said notice, or any notice, respecting the appropriation
';ﬂ;of_wetef from oaid ‘Deer Creek, and. the plaintiff further denies that

'Lifpursuont to said notice or any notice, work was dilligently or at all
prosecuted ‘to completion. or otherwiee, and deniee that after_xne-begi-} ” ;
nning of said or any ‘construction work, pureuant tc eaid of any notiae i
pertaining to the appropriation of water from eaid Deer Creek, :xxif:; Bk

fe 3 3

any wator from eaid creek was appropriaten or appli d to a beneficial

'

(34 :-’ purpose S A | . TR \ -;_‘IV,I-,.._“”’.. e :f\-_ i ;

: .‘-“_,}J.a“ i G R .-; EUNTRULEY :

The plaintiff denies generally each and every other allegaticn
;‘{"




Z'Jand coun¢erclaim,

el

Cduly

'I

“l

This reply is‘inten

f

'said defendants answer and. counterclaim'

'by tne court allowed to be made-to.

~the other allegations of sa

iState of Utah,

8s8.

'“—350qnty of Utah.

sworn agzys: That he

i Company, a Corporation, to-wit
¥ - That he has read the foregoing reply and knox

- fthat the spme is true of his own knowledge e
“therein stated upon informstion and belief and as to such matters he
believes them to be true, this verrification is mace for and o
.of the plaintiff herein.

ubscribed and sworn to before m2 this

°.my camﬁission expires Sept 2nd, 191

‘ﬁi) \ ~Jw:ﬂr'\fﬁ&339\ s"rﬁffk\u

ded "as replying only to paragraph 1.1/2 of

laim by interliniation, the plafnt}%f relyfng upo

\....

ﬁxhich said paragraph was

said defendant& answer and counterc-

f=4 s reply heretofﬂre

id defgnda@}e aﬁ?ﬁer;anﬂ{93&pterclaim.

""fiWed to the original answer and counterclaim of eaid defendant as to

-

Attys for plaintiff. égﬂ

is an ofi

e el

P

, being first
plaintiif, Provo Reservoir

therec? ?

the contents thereof,
pt as to these matters

bekalf

/ - .
l}é:;%y of December, A.D.1916,

’

‘Copy of the above and forepoing reply was this
A.D.,1916, mailed postage prepaid to i
__ofr said def endant, addressed to said attorneys st Salt Lake City, Uteh

Morgan Huffaker an

1557/’1 Notary Ruplic.

!f\day of December
Bradford, Attys

.&;ﬁe of the Attys for plaintifﬂ
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INTHE FOURTH DISTRICT COURT OF THE STATE OF UTAH .
Al Gedegntia - INAND FO‘R UTAH COUNTY: ki ‘ ke
25, -""'--'--'-'--—-"--.O -——\—--.-——--:;:: : % .l\
T e PROVO  RESERVOIR COMPANY, & TN e v TR0, 2888,
B corporation, _3; SR o e S
LN Plaintiff. |
- gat i RHPLY mo ANSWER AND COUNTER
-vs- CLAIM.OF, PROVO BENCH CANAL

AﬂD IRRIGATION COhPANY. 5
PROVO cITY a municipal
corporation, et al, including
Provo Bench Canal & Irrigetion
Company, -

! '. ' v b ek e Bt

. Defendants g R
—————————— ""'"‘00"'?‘--""-"'--‘- : i : ; _' . ’f' ‘;';!:
; 2518

Now comes the plaintiff and in reply to the affirmative alle-ﬁjfg'
gations of the enswer end to the counter oleim of the derendant 'éﬁ‘iV_“

A
Provo Bench Canal and Irrigetion COmpany, admits, deniee end elleges

aa follows - : , : g ':' ': o : -_'-;‘." 5 _. : ;{f{ e
Plaintiff admits that eaid eefeneane ie now end was at all the 3?'“

r -

E

times mentioned in the pleedinge herein, a corporetion organized end
existing under the laws of Uteh, for the purpose of cenetrueting and
maintaining a canal and conveying weter of the Provo river to end
upon the 1ende 0of Provo Rench lying westerly from the mouth of "'_
Provo Canyon and to regulate end control the same for henefieial i

ueea. and that Provo river ie a netural etream of weter with ite

etii".e_ﬁ'_ their soureee in Utah countyf”end thet eai&“fi?!?”!ﬂﬁh threugh whet
3$§ta_y' 748 ] ‘xnown a8 Provo cenyon end thet the weterethereof ﬁhen not: inter-

Z 77 gepted diseharge into. Utah Leke. Uteh Oounty, Utah; ‘5 L

i Sluamis i 2-: t‘riigiiﬁﬁﬁ' e wies; 4;?%§¥:%
’fs Plaintif? admite thet prior te the time when the pleintiff end 3'
73 its predeeeseore in intereet hee,eee;i;ed‘ané ;ighte to the uee o:

b2 -1- M.- ( "1\"1“!" M '

theweter in the I’rovo river, theeeid defendent/hed eonetfuote& ite
canal, the intake of whioh 1e ee eteted in Ata enewer. hﬁerein. thi-oug -

fhdis : ARy e S Lo ; Ja.“kff‘
A R .; Al ,»—;,-,. ot i R RN o P RN rn Wi ?- 2 T




rhieh 1t diverted water from the said Provo river %o lands of its
'stoekﬁeldeiigon the Provo Bench lying westerly of the mouth of Provo
canyon, for]gurpese of irrigating said lends and for other beneficial
uses, and that said canal when completed had a carrying capacity of
ntt to‘exceed 125 eﬁbio feet of water per second of time,Aand that
the length of said canel from its 1ﬁtake to ite‘terminue is a disf‘
.tance of about 8 miles, and that ever since the”eohstruetion of said
canal the said defendant hes, during “the high or £1o0d water season
of each and every year, diverted a sufiioient quantity of water
from the Provo river into its said ocanal to fill it ‘to 1its capeeity
~and that a portion of the waters so diverted by sald defendant heve'
been used upon:the lands of 1te stockholdera and others entitled to
the use thereof, for purposes of irrigation, %o an amount of not to:
exceed in the aggregate 4&33§aoree.

J B

Plaintiff admits that thers is lying under the canal of the de-

fendants, 6600 aeree of lend that might be irrigated from sald canal,
but denies thet the seiddefendant 1ts etoekholdere and others having
a right to the use of water £rom the said oenal have at any time
during any year, irrigeted lands by thse watersvflowing through said
canal exceeding 4832 acres, and denies that thesaid defendant or

1ts stockholders or the owners of .lands 1lying under ita’ eaid canal!
have ever at any time aequired a right to the use of watere from the
Provo river.to be conveyed through said canal to irrigate 1ands in
evcess of 4B2reores, and denies-that the eaid=oorporetion‘e§ta_etook-
holders and those owning 1ande 1ying under the said eanelf Yave ever

ueed water upon any of eaid ‘1ands eleeeding in the aggregate ﬂﬂ?ﬁﬂ-

© . aores, and denies that any of the lands 1yin3 under eeid*benel in’

.-'.,'

excess ofldezz.aeree ere non/br have been tlix dependent upon Eaid

canal and the watera flowing therein Ior the irrigation thereof.; ;;f?

§
i
4

-




Plaintiff admits that all of the lands lying under sald cansal
Jdboth irrigated and unirrigated are barren and unproductive without
irrigation, and that with irrigation they may be made produotive
of large\agricultural and horuicultural oropa.1

5;

Plaintiff admits that the defendant haa at: q11 times since the
construction of its canal filled the aaid canal to its capacity with
wgter from the Provo. river during suct timea as it wqa able to secure
water therefor without depriving others having equal rights with the
defendant to the use theroof, of waters to whioh they were entitled,
and plaintiff admita that during the low water geason of each and
every year since the oonstruotion of its eanal the defendant has
been unable to obtain suffioient water from the gaid Provo river
to £111 its canal at the intake to ita capaoity. without depriving =
others, having an equal right with the’ aerenaant to the use of the ‘E;
waters of said river, of Water to whioh auch othera wers entitlsd,

and defendant admits that du*ing the low water aeason of some years

since the construction of thaieiendant 8 oanal ‘44 has been unable to

gecure from the said river, sufficient water to properly irrigated
during the month of August and a portion of the month of Sggtember,
all of =it the lands of its atookholdera and others having a right
to the use of waters through the gaid canali but plaintiff allegea
that during the irrigation season of each end every year up to on m%
or about July 10th‘ the defendant haB divertea water into its said j
canal from said river to the eapacity of said ocanal. S0
' e e
: Plaintiff admits that the Provo river runa through mhat;ia
oommonly ‘called Provo Valley in Waaatch county, Utah, ‘and that aaid
valley is at a higher elevation than the intake ‘0f ae:rendant'a cana.l

and that large quantitiea of the water or saié rrovo rivar ﬁava beenq_h

4 -ué

115 o l‘.."’- . ?-,

during the irrigation aeason or eaoh and every year for moro than 55<




i e g - e S, S A

years. diverted and applied for irriéation purposes upon the lands

- in said valley. and that by reason thereof Bome additional water is

“flowing in tha: Said river et the mouth of: Provo eanyon above the in-
take of the defendant'e canal during the month ef August end until
the 15%h day of September in each year. the erount of such increase
being unknown to plaintiff.
Ter il ok
Plaintiff deniee that the defendant is entitled to the use of
140 oubic feet of water per seoond from Provo. river at any time dur-
ing any season of any year, and denies that 1t is entitled to any
other - or greater quantity of water than eutﬂoient to irrigate 4352
sares of the lands lying below its ocanal; and plaintiff alleges upon
information gnd belief that a ecubie foot of water per second measured
at the intake of plaintiff'e gaid canal, is euffieient to irrigate
;ZO acres of the said 1and. and that the agsregate quantity of weter
necessary for the benefieiel irrigation of all ‘the lands of pleintifzn
its stoockholders and other entitlea 40 the use of water therefor,
through the defendants canal, does not exeeed.ézfcuhio feet per second.
e
Plaintiff admits that 1t has for the past three years, furing
‘the high water period of each year, diverted et the intake of its
canal a8 shown in the complaint herein. and ueea ferneeeeeary end
beneficial uses 150 second feet x? natural #1ow of thewater of eeid |
river, and sufficient of the eurplue weter of said river to fill 1ts
geveral reservoirs near the head vetera of the main ehannel of said
river to their several oepeoitiea during each ef eeid years, and that
1t will continue s0 to do unless restreined by order of thi. court,
'end plaintiff ellegee thet during eeeh end every year uﬁ‘%bﬁJuly 10th
whioch is the high water peried. there hee been a eurplne of weﬁbr in
seid river over and above ell eompletea eppro?rietione. en& over ena :
above the oapeeity of e11 oenale and aitehee aiverting water theres

from, and ellegee that during the time betw;en Qetober 15th and the

|

."l“-‘ .'.".'.‘Q b0k ‘}

11




1st day of the following April of each and «very year. gll:of tho

X water of-: said Xiver at the mouth of Provo canyon,* ezcept about 100

' -sacond feet, has been and nogr;s unappropriated surplna water. and

“that the quanti*y of said surplus is approximately 250 aecond feet.

e ' ; ' 9.‘- : R e

Plaintiff admits that prior to A. D. 1910, therater-right de-
creed to the "william Wright Estate,” 28 stgted in the complaint and
in paragraph 8 of the counter claim herein wasrnsed upon lands ad-
jecent to the provo river and being abOV¢‘the_intéka of defendants
canal, and that plaiﬁtiff has chapmged and intends to continue %o chagse
the place of diversion of said water, %o the intake of plaintife's |

. canal as desoribed in its complaint, unless restrained from 80 doing
by order of this Court. ‘ '

10.

Plaintiff admits that 1% has during each of the paet three yearsg
diverted, and by dag{hold in its reservoira near the headwaters of .
said river, sufficient of the surplua watera thereof to £ill aaid

reservoirs,and that it will continue g0 to 40 unless restrained by
order of the court,and admits that some of the waters so held by. :
plaintiff has been during the months of liay and June of each of eai@
years. 3

pisas 11, '] e
2 ' B
Plaintiff generally denies eaoh and ever& allagation of safd' |

answer and counter-olaim not hereinabova admitted. |

f s
WHEREFORE plaintiff demands duagmeni against the said sevaral

defendants in accordance with the prayar of ita oompiaint.
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/BTATE- OF UTAH )
‘.County of % !

being first duly_

sworn says, that he 19 tn o
Company, & corpora.tion, to-wit the

icer of the plaintiff Provo Reaervoir

W

thereof

7 &

that He has read/the foregxoin'g replyzand knows the contents thereof

Ixn

end theft the sa.me is trua of hfsyown ,]cnowlédgra e‘kcept ,as to*‘tho‘sa:(_j
matters therein stated on in%rmé.tioﬁﬁaudahelia_;}hnd t‘ﬁat’ ae _'to )-'

L.

s, : /‘" ?.

f those matters heéerily 'beliefv;eze ,it td ‘beftruf:.
' : e T

o this verification for ;and iﬁ'/%‘behalf o the plain f' oorp"sg‘a.tign.%

27D b, s
& A nif T

A A

l ﬁ

‘ it 2 % Soyit
t.nd that he mekass ]

‘2":“‘;__

i

i ki

LS e 1

ﬁ-:*!

CLay

FPrng
"jL b e

;‘; ‘C“ X
"‘ ‘§u'b c»ri-bed and sworn to’ befora me
3% Pu!ﬂ- A
L. q;---......-§y°mmission expires on the;—- day oi’
Cocun

this the%\ day of Aptil, 1914.
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