November 26, 1917,

THE COURT: Now, there probably are some questions
that might be determined today, and that would be with reference
- to who should take the burden of preparing the findirgs and
decree, some matters of detall of that kind probably may be
- disposed of and determine about the date when the court
:should come back and sign the findings and deeree or hear
'any suggestions made with reference to the findings as they
'are prepafed. I will hear any suggestions of any of the
parties with reference to any of the matters,

MR, RAYQ I understand, your Honor, upon the deci=-
‘sion as formulated by the court, both findings and desves will
be prepared by someone designated by the zourt agreeable to
the partles, and then there w&ll be time glven for such
exceptions and modlfilcations as desired,
| T3 COURT: This ls merely an outline of what the
*:ourt hag found, indicating Just the award made to each party,
?every part& who was ' a party to this suilt and made an
;appearunce ih any way has been disposed of, That 1s the
rights as the court finds them have been indicated In this
fdesision, and of course, it is possible, and more than likely
;the gourt has made some error and possibly éome parties have
been overlooked, some transfers of interocat may not have been

i

‘kept in mind so that there may be some changes necessitated

fulong those lines;

MR, RAY: Would the findings be drafted and decree
| drawn prior to the parties making an examination of your Honorh:
' decision and suggestions upon omissions, if there are any?

THE COURT: Probably ought not to be, The attor=
neys ought to have time to examine mnd see any suggestions they
{wunt to make with reference to erfors.
| MR, RAY: That would,?bviate the necegadlty of{re-
Edrawing ANt

MR, A, C, HATCH; It would obviate the necesslty of
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' redrawing probably many pages'of the matter, and I would sug-

gest that the court fix a‘time, say ten days or twenty days,

so as not to conflict with the Supreme Court session some day

' to meet again in Provo and hear from the several parties with

regard to dt; such time as the court may fix,

THE COURT: I think the suggestion ls very good,

- because there are many things, as we read thils over, that

>suggest to the mind probably matters that ought to be discussegd,

for instance the method the court has indicated as distributing

cogts of the administration of this decree and the appointment

' of a commissioner, together with his powers, many of those,

MR, A, C, HATCH: And fees and compensatlon,
THE COURT: And length of time, and many matters of

1 detail,

MR, A, C, HATCH: If the court would fix & date ten

- or twenty days hence, or shorter time,

MR, RAY: I suggmest three weeks from lust Saturday,
which would be the 15th,

THE GOURT: If 1t is agreeable to the parties, unless

- there 1ls some aobjection, the court will fix Satunday the Ll6th

to hear any suggestions with relations to omissions or changes

in this finding at ten o'ecloeck,

MR, RAY: May the appointment of those who will
draw the decree be deferred until that day then?.

THI COURT: Yes, I will be pleased to hear suggestions
from all the parties with reference to that, Now, are there
any other matters that the court can dispose‘of today?

MR, A, L, BOOTH;} I do not know whether there is
any necessity for shortening the time of getting the desree
and finding, but it seems to me 1f the Xm committee, say of-
three of the attorneys representing some of the interests were
appointed now to draft the formal parts of the findings whi eh
could not be changed that the§ sould perhaps he ready\by the
15th and then let the rights be fixed after that, I don't
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know whether that would shorten 1t any or be more czonvenient.

MR, A. C, HATCH: I do not think there is any hurry
about 1it,

THT COURT: If there ls any partizular reason for it.

MR, A, L, BOOTH: That was the only idea I had in
mind they could be completed sooner 1f that part was Ln shape,

MR, RAY: There is one matter I call this to the
- court's and counsels' attentlon, they may think it over prior
- to the next sesglon of the court. Mr. Wentz has taken up
" wlth the Geological Survey the matter of putting in measuring
devices 1n the Provo River in order to asccurately and at all
tikes determine what the flow is, That involves a gauge in
the South Fork and in the Prove River, does it not?

MR, WENTZ: Yes, & registen, |

MR, RAY: And the Geological Survey will furnish up
to date a sufficlent device to be installed by the parties, It
will cost them about two hundred dollarg ls the estimate of
the government, ‘Mr. Wentz thinks it would cost less than
that, and the maintenance of them woﬂld be the same ag the
present devices, and we shall ask at the next session of the
court that the commissioner, whoever ls appointed, be
authorizer to havethose devisces iInstalled and charged ag part of
the cosgts,

THIS COURT: If there 1s nothing further, gentlemen,

the court will take an adjournment at thisg time untilil the 15th,
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IN THE DISTRICT COURT OF UTAH COUNTY, UTAH.

Prove Reservoir Company,
Plaintiff,
-V3m
Provo Outy, et al.,

Dafendantae

Deoepber 15, 1917.

~THE COURTt: The court is ready to proeeed with
any thing you gentlemen wish to present.

MRe TUCKER: TYour honer please, Prove City asku
that M¥s Franklin 8. Richards and Oharles Cs. Riohards be
entered ag aounsel for Provo 0lty, upon the ramoval of M.
Thomas from the state and the eleation of ©s K. Oorfman to
the Supreme Benoh.

THE COURTS Thelr names may be entared as attorneys
for Provo 01ty : -

MRe MoDONALD: Your honor please, I oall the ocourt!s ;
attentlon to some oleriocal errors which are made relative to
certain users of watsr on the Provo River bottoms, and I have
prepared for the court a statement showing the areas of land.
It oocours relative to areas and names, and § will say for 5
the information of your'honor by ocomparison of some of th§ |
coples I find the oopies are differend, some éopies of the
deodsion furnished are not the same as others, in some some
errors appear. In other words, there is a differsnt statement,
and I have pointed out from the copy which I received the
differ=nce bstween the areas of land aslfixed by the dtipulation

and the amounts awarded. In some lnstances no amounts were
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avardad, that is the names mppensd to be left out of some of
the ocoplaes. In other of the copies some of the names are in
that are left out in others.

THE COURTS: Have you compared i1t with the QOpy on
file?

MRe MODONALD: I have‘not comparad 1t wlth the ocopy
'on file, I oompared 1t with the ocopy I recelveds

THE 0OURT: That would bs the one that would wlnt
to bs oorreoted.

MRs MCDONALD: In any evant, I have gone over and
ohacked 1t with As L. Booth, ocounasel for the plaintiff, as to
the areas fixed by the stipulation and I have glven the correat
apveas together with the areas fixed by the déoision and where
the award 1a laft out entirely it appears as fixed by the
atipulation, so that 1t 19 morely a matter of eorreoting the
names a3’ 1t appeors in the official, Af 1t szhould be erroneous
therae. ITh»rs are also some names that are misspelled and
I have oallad attentlion to that. Now, I oall the court's
attention e

MR, A, L. BOOTH: Brother MeDonald, do you remember
how muoh difference in area there is betweén‘the two ?

MRe MCDONALD: No, I didn't fipure it, I should judge
about twventy acres.

MRe Ae L. BONTH: MA@ Y understand it that land is
all south of the Provo River bridge.

THE COURT: There s nothing in this atatement you
have furnished me to indiocate where the land ia.

MR, MCDONALD: No, it 493 known as the river bottom
land in the proceedingss There 18 some, I think, south and.
agom? nor the

MR. Ae L. BOOTHS On the county road that runs north

of Provo bench.
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MR. MCDONALD: Yes. I next o0all your honor's attention to
some omissions relative to Charleston Irrigation Come
pany in "@satoh County. You remember that at the
close of the trial there -as some question arose,
and finally settled by a stipulation that was drawn
on a geparate sheet of papsr == a copy of it was
furnished to the Reporter and filed with the Clerke—-
that seema to have been overlooked in drawing the
desislon} 80 I have prepared some slips inocorporate
ing the proviso in this stipulation and pasting 1t
onto my ocopy and I have prepared five or ailx copies.

THY COURT: What page in the deoision?

MR, MODONALD: Tt 48 paragraph 40. The proviso reads as
follows£ "Provided further that sald ocompany shall
have sald duties at all times when avoilable as
against the plaintiff; and the saild company ahall
at all times huve a quantity of water not less per
aore than that distributed to wny weer in Summit or
Tasatoh Jounty under the dworee, exolusive of any
atored or reservolr waters,"

And the same proviso is added to paragraph 41, and
paxagrsph 42 there was an errors The Charleston
Irrigation was given some water in the 1lth olass
to whioh 4% was not entitled ard it was entitled to
water for one hundred ascres extra as it is oalled
in the stipulation; so Mr. Wentz has prepared a
aubstitute‘ror paragraph 42 whioh I think will be
agceptable to your honor¥ and it rsads as followges
if you will follow me and take paragraph 42 then
you will see the differencee~ "That pursuant to the
terms of a stipulation entered inte and the evidence
introduced, the Oharleaton Irrigation Company through

1ts upper ocanal 48 entitled to 12 second feet as a
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first olasswater right, for the irrigation of seven
hundred and twenty acres of land and l.67 second
feot as a sixteenth olass water right for the
irrvigation of one hundred aores of land (that 1s
according to the stipulation) for the irrigation of
one hundred aorss of land, and 6¢83 second feet

as a seventeenth olaga water right, exoept during
the period from July Hth to September 15th of each
year sald parties are entitled to 12 scoond fe-t
measured at the lands as provided in Seation 34,

a8 amended, of the atipulation®.

Now I have prepared some slips, your honor == I will
gay, your honor, that the same proviso which I have
herstofore read should be added to paragraph 42 as
amendede.

Paragraph 2%, I am not able to understand the msaning
of this paragraph and I have submitted it to several
others and there 48 no two to whom I have submitted
it that agree as to what 4t means, and the mig-
underastanding, I think, oomes about by reason of
the following language about the middle of the
paragrapht "so long, and so long only, as the
requirementé of the users of water from PYovo River
diverting the same at points below the point of
diasghaxge of such drainage water in tvhe same river
ars not supplied from ssepage water,® Now, 1f I
undsratand that eorreotly if there 1s water coming
down from the main sourss of the river to users
below this point of discharge, then Mrs. Tanner will
be entitled to all the water coming from those
sprinpgs, or whatever quantlty does comes Ngw. My

Weantz tella me that there 1a a gtream of water comes
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down during the whole of the irrigation season and
if that be true then of course that woulad glve the
Tanner people this spring water during the whole
of the season.

THE COURT: What apring water do you vefer to?

MR. MODOWALD: It 48 referred to here as the drainage
wa'ters

THE COURT: Water rising on her landd

MRe MCDONALD: Yess Now so far as my plients are cone
cerned, who have used this watsr for thirty or
forty yeara, it won't make any differnce beocauae
they will be supplied now from the river, if 1
understand this ocorreotly, instead of thigs spring
water, if they are allowed to discharge this water
at the point where 1t is Aintended to dicharge 1 t.
It has never been discharged up to this time into
the river, but has besn dlscharged into the Lake
Bottom Oanal and the 0ld users have always used 1t.
Now, if it 18 to be diverted and diaocharped into the
Provo River at the point where 1t is intended to be
dlsoharged 4t will be below the point of diversion
of & number of these old users, and as a matter of
necesslty, then of oourse they will have to be
supplied direct from the Provo River, which has not
been the oase heretofore; and if that be the inten-
tlon of your honor, of course they ought to know it.

THE COURT: 1If éhey are to be supplied from the river
there would be nsome indioation of it in the award.

MR. MCDONALD: They have been zgetting 1te The decreca
heretofore provided they must gt their water from
these aprinzs. It ie now oalled fespage and if

these aprings for any cause should fail then they
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should bes antitled to some water from tha river, but
the springs have not failled, in faot if any thing
they have lnofeased in quantity; but you sez the
predicament 1t plagces the old users in . This water,
of oourss.ywill glther bs used by somebody down be=
low or 1t will run to waaste into Utah Lake. I am not
suffioiently acquai nted, but 1f your honor wants

to take further testimony in the matter or look at
1t, you wlll see at a glance that the water has
never been diecharged into the Brovo River. The
syatem 1s there, as I underatand it, and dissharges
the water a little east now from where it has always
bean dloharged, in the surface diteh in to the Lake
Bottom Canal; and the reason we oould not understand
this 13 beoanae we-

THE COURT: This language is very plain, there is nothing
ambizuous in this language, 49 there?

MR, MCDONALD: No.

THE COURT: T thought 4t was very plain. The diffioulty
i8 not in the construotion of this language, but in
the ==

MRs MCDONALD: 1IN the appliocation.

THT OOURT: This language has nothing whatever to do with
the supply of water to those psople you are refer=
ring to, does not intend to apply po them, and as 7
understand you =- I may not wnderstand you == 10
whether théy havéd besn supplied in some othar part
of the deoree. Have they? ‘

MRe MODONALD: Yes, they have been supplied, taking the
deoree as a whole, They have been supplied by water
from the Provo River suffioient to irrimate their

land at the basis fixed and will r-celive water from
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that source but 4t will not be from the zourge they
hve always irrigated.

OOURT: Axe thelr lands and names mentioned in sbme
other part of the decree?

MCDONALD? That 1s the part, your honor, I have
Just furnished a statement of.

COURT: Are they objsoting te that, to gotting the
water, these you have correoted here?

MCDONALDS No, they are not objsoting to it, but
the thing 1s they mist look to the river hereafter
and not to the aprings.

COURT: They must &f they have baen awarded water
from the river. Of gourse, I dom't know who you
refer tu, but if they have bsen awarded water
from the river that 1s where they will get i&t.

I don't underatand the ambiguity you refer to.

 JACOB EVANS: The aprings constitube part of the

river.

MCDONALD: Of courme in applying it upon the ground
1o the diffioulty we have encountered.

CNHURT: Of ocourse 1 know nothing'abnut thats Examina-
tlon of the ground or some othex evidenoce might enable
the court to ohange the wording of this deoreec so as
to rellave you from the embarrassment you are unders

MODONALD: Then there i1s this part of the deoree.

I dontt know from the languass uaed whather Mra.
Tanner 19 to have all the water comins from what is
demominatzd here the drainaxe.

GOURT: FPom her land.

MCDONALD: From her land. That 1s suppose there s
ne water soming down from up above, down the river,

then, as I understand, she would not be entitled
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to this drainage water according to this language.
QOURT: &he would not be entitled to take any other
water at any other point on the river on acocount of
having emptied the drainagewater into the river.
MCDONALD: If there is water ocomes downe This saild
if there is water brouch' down to the users below this
point of dijcharge then she 1s entitled to take 1%,
otharwisme, I tuke it not.
COURT: Entitled to what?
MODOVALD: To water from this dralnage.
MURT: No, T don't think there is any language that
indicates that at all.
MODONALD: I will read it
COURT: The language s99ms to the oourt to be so plain
there 13 no two sonstruotions can be placed on it.

T don,t know what annstruotion you plase on 1t.

MODONALD: I plaoce the onnatrustion on it if there

1o water brought down the natural rivex that Tethma
Tanner will then bs entitled to water from this
seepazs aouros, but 1f there is no watex brought
down then she will not be entitled to it.
COURT: No, there is nothing in fhs language the
oourt aould put that aonstruotion on.
MCDONALD: I eall the court's attention to it
Q0URT: The provision, let me r»esd it to you, the
firaet part of 1t provides she 1s the ownsr and
entitled to the wae of the sespage and spring'watsr
agoumlating and arising upon her land, and
colleatod by her in the drainape syatem lald upon
guld land situated about five miles from the mouth
of PXovo (Canyon. Now thevre 1ms & period, that 1s
the end of that atatements And to take from the

river an equal amount at the intake of the Provo
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Benoh Canal, so long, and so long only, == that
“only" has refsrence to the taking from the river.
She may taks from the river so long as it necessary
for water %o run down past that point and when 1t 18-
not neoessary she cannot take any water from the
Tiver. |
MR. MODONALD: That 1a the point that I didn't understands
THE COURT: When there is no water running down there
therse lan't any water she supplies to anyone below,
When she turns this sespage waﬁer that she is
entitled to into the »iver, so that it may be used
below she oan take out an equal quantity at the point
8bov§ but when 4t cannot he used below she cannot
take any water above because the water is wasted
then and 13 not supplied to.anyoné in exohange for
the water taken oute It ssems to the court p%@in.
MR. MODONALD: I+t wasfﬁhaert&in to me, and T submitted
1t to a number of attorneys, and there wasn't any
that geemed to understand.
THE COURT: I think probably the want of punotuation .
as appears Iln my copy may have besn responsible for
aome of 11, because if you put a period after
‘what T have indloated, all the resat refers to the

watar taken oute

oI

MR WILLIS: May 1% please the oourt, I find in the o
I have here =~ I have not compared it with the
original, but on page 27 I think that it is a olerioal
error and I would 1like to have a oorreotion‘mada.

On page 27 the word John B. Bowers is used and
should be Jobn B. Powsrss On page 29 the word :

George He Oarlile.appegra. It should bas (George R.

Carlile. George R. Oarlile in the second allottment

)



but @georze He in ths first &llottment.
THE COURT: It should be CGeorsze Re In both placss.
MRe WILLISS Yewe UNow, I fini further, your honor -
at leaat i'don't find any reference at all hers to
the fact that my olients from the Midway Upper dam
down to the W¥ight place have any high water duty.
If your honox will comember the gquestion ocame up here
on a gtipulation with rofemnce to the Upper Midway
or the upper users of the water above the Midway
Upper dame I ralsed the guastion at the time
with referencs to that as to whether ox not 1%
includaed users belew that and Judge patoh teld
me that the stipulation might be se consldered, and
ag 1 und2retood it ~~ perhaps 1t is my fault in
submitting my brief to your honox, but I tbhought
“that 1t was taken ocare of and T don't think the
‘plaintiff will dispub that 1t was uhderétbod that
dﬁring high water perdiods when there was water
gufficisant to take care of everybody, that they
ghould have a forty asre duty; and we would Like
| that when it comes to the writing of the deoree
| to be referred to in some manner beoause that was
| the understanding I got and Judge Hatoh aonceded
that 1t might apply when I sallzd the court'a
attention to 1te With the exasption of that we are
gatiafied.
THE OOURT: That'ls the ussrs between the Uppr Mlday dam
and the wright ranoh.
MR, WILLIS: 8atisfactory to those who are my cllents.
It is atipulated so far as pardt of the cllents,
those that were users under the Island Ditoh, thay'

hava a forty aore duty with a sliding soale, but the
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but the rest of my olients, Nothing was saild with
rezard to ths sliding scale and we don't olaim 4%,
but it was agreed we should havé during the high
watey or parhaps under the 17th class a forty

acre duity. Then later we come down to the condi=
tions a8 they are stipulated here or set forth
hare.

MR. OHASE HATOM: If the court please, I have filed
motions to modify the deoision. The firast 4s as
to paragraph 55, names of Joseph Hatoh, Abram
Ce Hatgh, Minnesots &. Dodds, Jane H. Turner
and Luecy H. Farnsworth be substitued in paragraph
55 for Ruth Hatoh and Abram O. Hatoh executors;’
the formal moticn to have them substituted as
defendants having bsen entered, and our motion is
they be subst;tutad and ths rest of the paragraph
read as in the original decision.

Then in the matter of John M. Hubex as administratox
of the eatate of John Huber deceased, as far as I
am able to dstermine that interest was omiltted,
and we ask that the court add tb.the declsion a
paragraph to be known as 43-A, to read as follows:
"That defendant John M. Hubsr, as administratox
of the estate of yohn Huber, dsceassd, is the owner
of +733 seoond feet of primary or low water for the
lrrigation of 44 aores of land, said water to be
divarted from the waters of Onake Ureek, a tributary
of Provn ﬁﬂver, saparate and apart from the waters
Of the Midwuy Trrigabion Company a dafendant herein,
and that the snld John M. Huber 1s entitled to high
or flood watsrs to irrigate saild 44 aocres of land

gitvated in B8sotion 21, Bownship 3 HSouth, Range 4
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East, Salt Lake Meridian undsr the same ratio and
duly as herein set forth in pavagraph 43 .

And further that he be entitled to sufficent of the
high or flood waters of Plne ox White Pine Oreek
a tributary of Snake gresk and Provo River to
lrrigate fifteen aocres of land in Ssotion 22,
Township 3 South Ramge 4 East, St Lake Maridian,
said lands belonging to the eatate of John Huber,
deogeaseds 8S2i1d high or flood waters to be uaed
eaoh and every year until sush time as tue water
oommigsioner shull give notioce to dlscontinue the
use of such waters. That is acvcording to the
praysr of his ocounter olaim set forth and there is
no oontest as my notes ahow of his claim or interest.

Then in the matter of Nephi Hubexr and Joheph F. Huber
defendanta, we ask that thalr names be striksn from
paragraph 43 of the deoision and a paragraph to
be known as 43-B be added deoresing the same right
that aoccrued to them but separate and apart from
the Midway Irrigatlon Company. Your honor will
remember there wag some oontest 6n thate Mr.
fahlquist represented the Midway irrigation Com=
pany and attem; ted to introduce evidenoe to show
that instead of 26 asres of primary low watsr they
ware only entitled to 23, but your honor sustained
the objeotions to the introduotion of the kind of
tes timony ﬁhay attempted Lo offér, and we ask also
that thelr water right be deoreed separate and
apart from the Midway yrrigation Oompany for the
reagson that they are at the head of the ditoh.
The undisputed testimony ashows that a great portion
of their water 1s taken out from private ditohes
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before the intaks of the Midway Irxrigation Company!s
upper eanal, and auch poartion as flows through thelr
oanal 13 moatly diverted to them by way of stooke
holders of the company; and we ask that a modifioca-
tion be made in accordancs with the prayer of their
3ounte:ola1m. and there was no evidenge introduoed,
compatent evidense, which would tend to sustain
any olaim other than the prayer.

And the furthar motion on bshalf of George Schear
suooessoyr to Alles Sohsar we ask a paragraph 43«0
be addedy, a3 set forth in the motion, which doas
not olaim any more water rights than HMre Sohear
nsked for in hig countmrclaim, but ask they be
deoreed deparately. IR hils ocase there was no
opvoaition, not testimony queationing hia claim,
that he had a ten aove low water right and 28

- aore high water right and he always had used the
same independently of the irrigation company.

The original motiona are on file in the ocase and if
your honor ocares to have the ooples I will submit
the e

MR. JOHN E. BOOTH: If the oourt pleajé, if nobody else
oares to take up the tims now, I will present mine.
I desire to 0all your attention first to some motions,
thres of theme Matter of Thomas J. Foote, I suppose
it A8 inadverténtly left out, I dontt flnd it in my
dopy or in the ariginal decrce on flle, and we desire
to have his ripghts determined vith the othexss It
waa presented here on practioably & stipulation and
there was no contest avout 1t, for eleven aoraes in
the river bottome It was a ceparate olaim he had
and not joinsd with anyons slses T am not at all
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surprised that soms should ba laft out in all these
hundreds, but 1 think by 63llinz vour honor's
attention to it it can bs rvsmedied.

Now similarly with regard to the Wildwood resorts It
was agreed by the plaintiff in this ocase, and no -
objeotion, thsy should have .27 fest for the Wild-
wood Beso{rt. and that apsars to have been entirely
left oute I call your honor's attention to it that
1t may be corrected, unless your honor remembers you

l2ft 1t out on purpose.

THE COURT: There wag some left out on purpose, but I

MR

dontt remember who they wsre. They were left out
becauss there were no pleadingss I don't remember
now, I haventt in mind, I willl shsck up on these
matterss

JOHN E. BOOTH: Of course that would not apply to
theae,

COURT: There were some thers wers stipulations they
ghould havs suoch amount of water but no pleadingae
I don't remsmbser who they werse.

JOHN E. BOOTH: In both of thoss oases pleadings wexe
in,

Ae L. BOOTH: I don't know that there were any pleade
ings in the way of answers, just a atipulation.

OOURTS The‘stipulation 19 not a pleading.

Ae L. BOOTH: I think that 13 the situation with
reforence 1o these and 4t was understood that the
testimony that was givem in raslation to these by
the introduction of the Chidister and Morse deorees
would be taken in oconnsotion with the stipulation‘
a8 & pleading. If 1t 49 not that way they would have

to ask to file their anawera.
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MR.

JOHN E. BOOTH: I was not attorney in that case.
Ons more of that type. John D. Dixon, in r=gard
to the apllication that 1s plsad and alse his
applioation to the State Engineer for 10 segond fe=t
0f the very high waters. I will ask yout honor if

you %ill kindly include that whers 1t balongse

Now the moreserious part, I want to ask for a modifica-

tion in the caszs of the Taat River Bottoms Water
aompany. They ars olassaed in Olass A at the
beginning on page & These psople huve haean
using this water, they and theilr predeesisors, and
two of them are here as originuls, for very, vary
miny years, long before probably most of Prove was
a8ttled; and 1 have a statement fvom Mr. Wentz

ag to what has been used during ths years and I
{ind that the lowest they have been awarded under
the somaission I think 1is about 10 segond fest,
about Octobsr 6th of 1917, least that has ever been
awardel to them in the two ysars '16 and '17, und
even in the year '16, whish your honor knowy, was
2 vaXy dry year, they were allowsd 12 gecond feet,
ami they sre now cut down to 6,62 in the very
highest, and those puople ame feeling like they
Just cunnot get along. Now, whila 4t s a low
duty »n its faoce, 62 acrses is 2 low duty, but the
way they are altuatesd up there, kind of grOUnd and
41l these Ehings =~ and ¢ thiak those things ean
r22dily be consldersd, that the sespage there is
lmmenss, and while say you allow a duty of 52
acres within a mils of the lower end of that, kaxe
alf of that water gomes to the aurfaoce again, and

that would make 4t a0 that thexe we have 78 acres
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acres irrigated by that water, and within a mile and
& half below another mmlf arises, and practically
that watexr they get irrigates 90 acras of ground.
Now thestipulation, for one reason, we did not take
mioh time, your honor rememb:-rs in presenting the
matter to the courte It was rather a formal matter,
It 4s not contested by the plaintiff and was agreed
to under the stipulation, and we think we ought to
be entitled to what that stipulation oalls for,
aml that was practically ths deolsion renderaed
originally by your honor in the Morse deores;
and by having that they belisve they can get along,
but 1t i3 really a serious condition thsy appear to
be 1n if they are ocut down to the amount of watexr
that 1s allowed to them, and having that atipulation

- we relled upon that and did not present the expert
testimony and take the time because of the stipula-
tion and deor<e which had already been renderede We
folt we were justified in relying upon that and we
think we ought to have that corrgoted and ths exrrorx
as I belisve 4t 43 perhaps inadvertently. While
looking at it ons way 52 aore duty doss look low
and relatively we are above nearly all the others,
I oonceds that, but our position is auch we feel like
we ought mot to be compslled to accept this, espsoially
under the otateoment I have receivsd from the
oommissionef of the water that has been awardeds
I would be glad to lset your honor have thés forx
raferencg.

Now somewhat similarly with the Faucett Fleld. Two af
the parties of the Faucett Fleld ~- you will find 1t

8n the next page == thelr duty 13 prastioally the same
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23 the Haszt Rivar Bottomss Two of thsse have nad
this plaocs now for nearly ssevsuty ysarss They have
anjoysd their watsr rights, first ones that took out
water from the river thsre and they ars novw reduced
¢onaiderably from what the stipulation was so that
the comarks I mads in ragard to the atipulation
will be xXX applisd tc them as to the East Rivear
bottoms, and it locks a 1little harde One of these
mgn, been thore seventy years, golug over this matter,
"Hell" he says "I @an't havse it vsry mmsh longer
anyway 2nd as they have taksn away my watsr they may
Just as wall take the home too begause I have no
partioular use for a homg without the water, and I
wontt need either one of them very long." I am not
olaiming he 1s right in his theory about that, but
svarybody looks out, you remember, rather than in,
am I eall youi honor's attention to thia for the
feasun we are really short under the award tpat la
given u3 in this dsoision, and these peopls never
laving been disturbed in thelr water right, wa
bell :ved undwr the stipulatioy ehtered into and the
matiers pregented we vreally ought to be entitled we
the stvipulation and the water awarded to us under the
Morse decree, and we submit, your honor pleass, we
ghould have thet baecauss of the gtipulation and npe
body objeotling to ite

Now the Timpanogus yiyigation Qompany, they filed an
anawer in 6pposition Wt T thiak that was g0 explained
it won't be neogssary to go into that any further,
realizing how much we are to do here. I mevely oall
your atientlion to these thiugs, and unless your honowx
oares to hear further I will not impose upon the

courte We fesl we are in earnest about thie,
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These are poor people. They ocannot appseal this.

If averybody else i3 satisfied they ocould not appeal
and yat I do not msan 80 say by that that they are
entitled to any partioular considevation because it
la not a matter of ssntimente I reallize that, and
as I explainsd to them, that the policy of the
general government, and of the state and courts,

and all of it, i3 to get the very best use out of
the water that we hawe, and I think that hes been
the theory on whioh vour honor haw tried these oasen
heretofore, while they dan't always understand it

I recall, I think the ouse your honor hzard down at
Riohfield, waters of the Sevier Rivew, one of those
old men up the rdver did not understand when they
talked bout seoond fests He nald "What is a
ssoond foot, oan I water with it, that i what I
want to know? If I oan't water with 4t T don't want
any second feet +" There i3 a lot of these pebple
don't ocompreshend all these teshnloxl terms.

do think I will oall youxr honox's attention to one
other thiag in the Favocett Fleld. | They are a party
of small holders, they cannot double up with other
people like they oan in a large atream and they need
a large stream of water although small holderss A8
an 1llustmation mlose to thewe I have a ten aore
crohaxrds If T were awardsed a duty of 40 aores to

9 ssoond foot and y was glven a fourth of a foot

to myself to use on that ten aores it would be
abiolutely worthless beocause y oould not do anything
with 11, and 30 you sea we have to have larger amounts

in ordsr to reaoh us; and then what I sald with

T:zard to seepage in the ¥ast River bottoms also
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applies to these, and the wated is azain measured

just below, and I think un der ths theory of thias

state all the watser, both that goes dowvn thes canal
and all the sagspazs watsr 19 to be measurade Am

I correat in my theory of that?

THT COURT:  That 1s the result of 1ite

MR, JOHN K. BONTH: That 13 the way I zot 1t, so practloal-

ly 4t tends to inorease.

THR COURT: Judge Booth, do I understand you to say the
gituation 18 such undar this Féucett Fisld Dltoh
every user must take hls watey separately from the
other and they ocannot take it by time at alle

MR, JOHN % BONTH: They oan take it ky time, yes, they

do take it by time.

THE COURT: Of oourse the oourt undasrstands an award
of a sufficient amount of water to lrvrigate a few
aores of land, if 1t must be taken oeparately
and gontinuoualy by the party will be of no use
whatever, Put do I underotid the Fauoett Fleld is
8o aituated they ocannot take 1; by time.

MR, IOHN T. BONTH: They oan take it by time, but two of
tham cannot takes it one place. They take thelwy
water throush the Upper Baat Union £rom the 2iver
down to the Faucett Fleld and thare they take 1t out
at several plaoss and that makes it ao that 1t da
not as convenient as Af they oould take it all out
at one pl&oe.

THE OOURT: I don't think there wam any evidence intro-
dusad with reolation to that partiouvlar feature.

MR JOHN E. BOOTH: No, beoause I say we ralied entirely
on the atipulation of getting the water that wase

awscded to us undar the oardplnal Morse deores.
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I waa not attorney for the Wildwood original but I
will ask pormisslon that they be permltted to‘file
an answer and in the case of Mr., Dixon if he did not
Y wikl ask the same privilege«

THE COURT: I will auggmest to ocounsel, any of you who have
sugzasted namea that have besn laft out, to examine
tha pleadings and see wheother you ara in a situation
to agk for anything, besause I did this, I tonk a
list of every pergon who had filad a pleading in the
2898, and in checking over, unless I mide some error,
evary porson who had flled a pleading was glven somes
thinz in this decree; 80 those pf you who have
sugpested there are parties whose names are not
mentlioned, I would sugmest to oxamine the pleadings,
beoause 1t may be you will find them in that

altuntion, However, 4t may be I inadvertently
overlooked some of thems

MR. JOHN W, BOOTH: I think your honox the firet answex
of Mre Dbxon thio paxrt was not in but afterwards
an amendad angver was filed. |

fHT COURT: It may have been overlooked in that vay .

MRe CLUNFFS I have a alight supgmesation to offers On
paze 6 parazraph & your sward there glven to
Charles (iles Hr Oharles Thomas, South Fork of Provo
Canyon, of ocourse giveas them the same spring that
was given to them in the Ohidester desres. The
only oorraﬁ@ion la this. The examination of their
lines up there shows that apring arides upon a side
hill above thelr land and happens to be on (haxles
Conrad'® land and we would like to make 16 more

apacifio, that the language be charged, the spring

arising on Charles Conrad's land about twenty rods
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aouth of the gouth line of the lands of the said
rartiea. That will make it d-finite and ap oific
and be no doubt about 1it.

Now, on page 4 the zroup under the Alfred Youny ditoh,
Lafe Baum, Elmer Baum and O 3. 21luff, Jr.«=~ the
Alfred Young Ditoh, ag ¢ remember it, ths testimony
showa {t was I bolieve the firat dltoeh that was ever
taken out of provo River, and these parties, the
land thaey own mktg there 1a aiwmllay to the land
21l up the rivayr bottoms of the partiss around them
thara, and I notloe the aourt has made an amard of
2 fifty aore duty to all these other navrties and
sivanthat partioular group 57 acrss. Now, the
teqtiMony of oourse of the paxties swning the land
was that the duty would be muoh differsnt from that,
but we think at least the ocourt ought to make a

fifty aore duty the same as all the ather river
bottom pesapla along thare, and we ask that that
correstion be made as to that proup.

Alao with ralatien to the Provn Pressed Briok Company,
fi7ty~aeven aore duty that 1g ﬂliOWBd theme The land
18 a similar proposition all throush thaores

MRe Fo S¢ RICHARDH; If the aonurt plesse, in behalf of
Provo Olty I desire to say, your honor please, we
were only oalled into thig onse yesterday. We have
therafore had no opportunity of informing curselves
29 to the state of the regord with refsrence to the
rizhio of provo Clty, and are under the necessity
of agking that we may be afforded time in which to
do this before any aotion 1s taken by the court
affvoting the rights of the ol ty. From what I h&fe

already heard there will be some time required in the
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adjustment of these matters, and may poasibly be
others, and T desire to ask, if your honor please,
when the matter is closed as far as this ssssion
13 goncerned and adjournment may be had to afford
raagsonable opportunity of examining the reeord and
asgertalning what sugzestion we may desire to offer
to the court with reference to a modification of
the Jdeolsion so far as it affects Provo Clty; as
we are advised in some partiouwlars the olty fesls
it has not received all that they are entktled to.
Mi. STORYS YOur honor, on behalf of tah Power & Light
Company, I am filing a paper entitled objeotions
and motiona for paddifications T think perhaps it
mizht be termed an exoreacence as far as the court
prooedurs 49 oonoerned, beocause y don,t know any
sush motion is oontamplated. On the other hand,
I have underatond your honer 4desirsd to have
objeotions made prior to the actual drawling of the
findings, 80 that matters, whatever matters ard
to be thrashed out ocould be determined before all
that work was done, and also that 1t shonld ba =~
suoh objea®ions s were made should be made in
writing in order that adverse parties might be
fully apprised on the eantentions whiech would be
made o 80 1 have fil=d, as I say, this written
objeotion and motion to certaln parta of the
deoree on ﬁehalf of the Utah Power & Light Company.
I think it unnecessary tn read the motion at
length, and ¢ will state briefly what it covera.
The principal objection 48 to the limitation of
229 seocond feet whioh your honor has made on the
right of the oaompany to divert waters from the

Provo River, on the ground that it is againet the

DAVIS & CRAMER, SHORTHAND REPORTENS, WALKER DANK HLDG,, BALT LAKE CITY




weight of the svidensce introduced in the cause.

Second objesction is that it does not psrmit the
company to divert indiscriminatsely from the
river or its tributadies the total amount to whioch
wa are entitled. In othsr words, the volume of
water in the tributakies is subjest to fluotuations,
and we have beesn acscuatomed in the past when the
water, the full amount that had been appropriated
from any particular tributary is not available from
that tributary, to divert that much more water from
the river. We will ask a modification of the
deoree in that respsote.

The next point which we raise is that the decision
so far as it relates to the Utah Power & Light Com=
pany appropriation does not spsolfically éay they
are entitled to divert the water durinz the entire
winter period. I don't know whether it makes any
particular difference whether that is specifically
gtated in the award to the oompany or not, provided
there 13 a limitation upon the rizht of storage
sranted to those who have resafvoirs in Wagatoh
Countys There 18 & limitation upon their right
to store any such water a;:willrg:ejudicé the rights
of the sompany in any way to divert this water
throughout the entire perlodes 1IN other words, by
Section 64, I think 4t was, you give them the
gpecific right without any limitation to store water
during the petriod commenscing September 15th and
ending the following April, I think that 18 entirely
proper provided of course &t does not interfere with
our gight to use the water for pnwer purposes.

THE COURT: I will say with reference to that, it was the
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intention of the court to award 1t ths entire year.
Of courae, T 4id not suppose there would be any
objeotion to stating the faot it was for the
entirs year.

MRe SPNRY: I assumed 1t was merely a2 question of the
wording of the deoras.

The naext gqusstion that will be ralsad 13 23 to whether
or not this sourt has juriadiotion to decree in
advance what a party's rights will be undsr applloa-
tiona filed in the offioe of the State Engineerx,
provided the statuts is ocomplied with with refsrence
to proof, etc. bafore the Stats Enzinesr; my
po3ition being that the ocourt has Jurisdiotion %o
entertaln ausch matters only on anpeal from the
State Enginasria offlse and you oannot deerses in
advange what the rizht will bes Of course it could
only bs subject to whatever rishts mizht be ddtermined
in the State Engline=xrts office 1ituslf. That, howsver,
i3 more or less formal. I think 4t 2an bz handled
by ths2 wording of the dsorees The principal point
that #will bs raiged is upon the Geight of the
svidence upon the Lizht Company's appropiration, and
1t will be uiterly impessible, I taks 1t, to argue
that question today. As a mattsr of fact, 1t willl
probably rsguire nearly = day bheoause I shall want
to quate coplously.

MR. As Q¢ HATCH: I thought that was wholly argued at
the ftdiale

MRe STORY: perhaps 1t was, but I desire to argus it
again . :

MR. JACNB RVANS: Why not do that when you meke a motion

for & new triasl’
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MR, S TORY: I thought we couldpmss on the motion before
the deores was prepared and thus save the trouble
of changing the findingese.

MR. JACOB EVANS: Of course our view 1s you are allowed

now more than you are entitled to.
(Argunment)

MR. A. C. HATOH: If the court please, my unier:tanding
was that 1t was only clerical matters that would
be called to the attention of the court at this
time, that the deolsion and objsstions to it would
not be gons inte, but suoh as was raised by the
prarties wrongly namsd in the Hatoh cases During
the trial the other parties were substituted by
an ordsr of the ocourt and those wers the matters that
T thought were invited by the courts I never have
undérstood at any time that the sourt was inviting :
& reargument of the ocase or any part of it. We went
through this as well a8 we oould and I presume M¥.
Story presented everythingz at tﬁe‘argument of the
case that he will or can present if it is reargued.
The oourt heard 1t, heard our siile of it. Our ocone
tention 1s that 188 seoond fest is the most they
have ever been entitled to, and we think they have
goteen an excess of water and that the court erred
in giving them the quantity that bhe dide Now,we
might argue it, as he says, take a day. Ve might
take a week. I don't think anything could be said
%o the ocourt in addition to what has already been :
sald in support of his contention. I dontt think

any thing oould be said on our part further than has
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besn sald to the court 4in support of what we olaim
ghould be glven them, 188 sscond fea=te I have fore-
gotéen what time we put in in arguing 1t, but he
hag not angzested evsen that there 13 anythinz new,
wherseby the court may have any further information
in remard to it, and 5, think there should be an end
to thla sometime, and of gourse we don't oare to
reareue 1t. I don't think the court ought to be
imposad upon by having to atay here & day and listen
to Brother Tvans and vrother Story and myself. The
motlon wan Just derved upon us and he goes farthers
He attaoks the award of the sourt to us and 1t ie a
reopening of the sase and ;Y wonder that he does not
ask to take further testimony.

MR, STORY: Never can tell perhaps we will.

MRe A O. HATOH: Perhaps bhe wille W€ objedt to any

- furthsr argument of this matter excapt Brother Story

gan suggest gomething that 1s new, somathing that
wAll give the oourt and give to us light upon the
aubjeats

MR.STORY: T should be very glad, Judgg Hatoh, when the
tima oomes and the pprortunity is availlable, to tell
you all I have to say, te tell you at the same time
I tell the Juige, but ther: was a gnod many matters
I think perhaps the oourt did not considsr 4in
connention with his reconslderation of the teatimony.
Now of ocourse perhaps 1t 13 out of the ordinary in
r&iaing tlhigge questlons on the dsolsion rather than
on the wrltten findings but eertainly I cannot be
mistaken that it'waq quite fully discussed at our
laat sesslon as to what thw extent objeations might

g0, wight be, and that we were goling to dscide, have
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MR,
MR,

all these matters thrashed out &f possible in

advance of prseparing the written findings. If you
ion't hear 1t at the present time I will simply

have to make the saméd objeotion to the written findings
after they are drawn up and ar~ue 1t at length same

as . would on a motion which would be internosed at
that time for a modification, an the ~round ofxxxthe
waight of the evidensce, which you always have.a

right to raise and interpose and which of necesal ty
oovers the entire fileld of the evidence.

A. 0. HATCH: Simply rearguing to the court the cases

STORY: Is a motion for a new trial ever anything
elge but that?

JACOB WVANS: You probably would want to do that alsos

STORY: No, we will thrash this out the next time,
we want to at least argue it once.

JACOB EVANG: That will make it three times.

STORY: I will amend my statement, we are going to
at least argue it twioe then.

WILLIS: If the ocourt please, Judge Hatdh sald he
understands this matter to eover only clerical
exrrors. One of the contentéons I ralse ls not a
teohthioal matter, and I want to know 1f he challenges
our atand on that. If a0, all right, and 1 want to
know 1f he does not. If he oonoeded what he atated
in the court up at Wasatoh County, then I také it
my olientg will be taken ocare of in that 40 aocre duty,
but 1t 13 not a oleriocal error, it is an omissiocn
that should be conceded to wus.

Furthermore, I don't think on teohniocalities the Utah
Power & Light and the plaintiff should be permitted
to take up the time of this court at the expense of
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MR,

MRe
MR«

the r=2af of the ollents in this matter. We are

all beina gherged up with the expense, and they have
gertain rizhts under the law, no ons oan deny them,
but otherwise I think every man here should objeot
to the ohief litlgante in this case taxing up the
othor follow with coots in this proceeding.

As O, TATCH: IR reply to Judge Willia, the 40 aore
duty that ia stipulated, 28 1 understand, ia after
all the other rights are supplied and th-re ig a
surpluas.

TILLIS: Yes, that 49 all we are askina for, Judres

A, 0o HNATCHS And we have ne objeation to them taking
a two acre duty when all the reat of the righta
ars dupplied and there 1s a gurplus of waters

MODONALD: T find thore 48 an answer by Levi M., Noxrth
and there 12 no award, in oheoking up the dsoision.

Ao T HATCH: No proof offdred, was there?

MODONALDG  Hig ripghts ware fixed by the Fulton deorse.

Ay Os HATOH: T 40 not think there is any evidenoe
showing he sucoesded anybhody.

MODONALD: T will take that matter up, maybe it was

awarded under a3oma ather name. e

ROBINGAN: ¥ paragraph 21 the wizhts of J. W. Hoower
ag to hla primary water right the court will Likely
remember that the stipulation that was entered into
batween Mre Hoovere and the plaintiff alan 1noiuded
an 80 aoré highmater right, whioch water richt was
agqulrad under an application tn appropriate water
by John Ils MoRwan whioh waé f1led Auguat 7, 1909,
and is dasignated here as a Olass " water right. .
We 1n suppBrt of sur atipulation also put. Mr. Honver

on the witneas stand and he testified as to his
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MR.

MR
THE

THE

primary water right and also that he was watering

80 aores of his land during the high water season
and that he and Mr. Mchwan were together on this
application when 1t was applisd for on bshalf of him
and McEwane The~re 13 nothing in the vecord to show
Mr. Hoover has any high water »ight.

JACOB EVANS: Isn't that oovered in parvagraph 37 of
the findings, the high water right?

ROBINSON: That 1ls as we understand 1t, dbut Myr. Hoover
is not mentionsd. That 1s only as to S8muel Reiske
and Mre Hoover as the evidenos shows, they were
Jointly interested in this watere

JAONB TVANS: The uward is made to Samuel Relske?

GOTRT: You own part of that.

ROBINGON: We want part of it and the avidense shows
we owned a part of ft and it was atipulated we did.

I think thore i3 no quaation aa to that.

A, C. HATCH: You don't ask for water additional to
this awaxrd.

ROBINSON: No, the award is just as stipulatedexoept
the high water right which wa adquired unisxy this
f1lings.

JACOB TVAN3: Do you know what proportion Mre. Hoover
should have and what proportion Mr., Redske should have ?

ROBINSON: I think 4t was understeod and the testimony
ghowad thej Just £1lzd 1t and apgrwed to take half
intereqt in 1t.

JAOOR EVANS: Isn't that a matter that oan be adjusted
betwe«n them?

ROBINSON: I prefer to have it adjvsted und=r the .
daores, They may be able to adjust 1t, I don't knows

COURT: Who Tepreszents Mr. Reiske?
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MR. RABTINGON: T dantt know «o rs
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WE 1rapresantad Mr, poover and pet hiv an the atand
end ha teatifies? 4o the fasts as I Yaw given them.
THE COURT: Ia there anyosne here rspresentinzy Mr. Rieske?
If the attsrnsy reprea=niing Mr. Rlenke 13 nresent
he may oonagnt 4o this matter and I wil1l nake the
amendmant.
MR. JAGNE RVANS: T oam innalinad 4n the viasr the wholse

evidenoge showed Mr. Rieaks w:a Lhe ownsr of thnis

el E % o b g o8 I n ~ )
MR, JOHM R, BAITH: I represantad ¥r., Rigake,
THE §OURT: %Waat 4o you szy 23 to Hr. Hoover ownilng a

half iniereat of the watar right dsorsed to ¥T,
Riaske?

MR. JOHN T, BOOTHt T suppoze that 1s satisfaotory.

THE OOURT: TNoes he own half of 14?

MR. JOEN B, BMMTH: I think 230.

THT GOTRT: I3 tharo any objsctlo to tis shanve being made
and awarding 1t to him and Mr. Riesks inatead of Mr.
Rizske alone ?

MR. JOHN =B, BOOTH: I am not aware of that at alle I

subnl tted thes matier 4o Mr. Risgks and 1% was gotlg-
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faastory 40 him 3o T pald no more a
MR. ROBINSON: If the Judme will xemsmbser whsn lir, Hoover
wans put on the witnest stand we raferred to this
appliocztion that had been made and Mr. posver testi-
fisd at tha£ time that he wag watering 80 acres of
land with a high water right and had been for a number
of yearsy ten or fiftesn years, but th.t later he
and Mr. MeEwan had agreed to go in togethexr and male
an applisation for high water te the State Fnzine

he paying aome of the ocoats and Mr. MoRwan paybng some,
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and that the watsr that would be aesuired uniar this
application would bs for his benefit and Mr. MeEwan's
benefite ophat was the dtsestimony, as I remenber it
MR. JOHN ®, BOOTH: That might have been, ws had no notios
of thate We filed our appliscsation and 1 am not
avare of anything of that kind.
THEZ COURT: T will examine the pleadings and evidencs
in relation tc it, and if 4t =% 1s supponrted by
the pleadings and svidence the court will change this.
MR. ROBINSON: If thsore i3 any queation in rsgard to that
w6 would like to aak lsavs of sourt to introduce
evidence.
THE 007RT: If the situation 18 as I imagine it was from

the suvo2ation made by Judes Booth, there s no cone-

_ holds this as trustee, the title to this watex.

MRe JOHN %, BONTH: I think nov.

MR. ROBINSONP Thsre was no sug~estion of that.

THE COURTS That is what you now claime

MR. ROBINSON: Those were the facts as they existed, but
our evidsnoe'only went to thim.‘tbat Mr. mpoover
acquired a highwmter right for elzhty acres of land
and it was so stipulatead.

"THT GOURT: Did Mr. Relske make the stipulation? You
are asking now that ths court shall ochange the
award made to Mre Relske and give you half of it.

MR. ROBIYSON: Rither that or else we bs deorssds It
would reach the same polnt, we be deoresd some hilgh
water.

THE CGOURT: T don't undsrstd&nd you introduosd evidence
of apporptitation of high water exnept the appropria-
tion hsre. VYou didn't introduce svidence of approprdas
tion any high water, did yout
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THE GNOURT: That is what I msan.

ROBINSON: Yes, undsr this application of Mr. Reiske.

RABINSON: I think the evidensce will show that.

JOHN E, BONTH: That may be the fact but wes have no

notice of it.

% 0OURT: If you consent to it I will make the change
without examining. If you do not, I will examine
the record.

SOULE: If the oourt plsase, with rsference to
clients in Summit County represented by Mr. Thomas
any myself we find thres of them have besn entirely
omitted from the decision. =. B. Leffler has 5/60
of a cubid foot of water as a first oclass right in
the Fulton dsorees A. S. Carlile has a 2/3 cuble
£00t of water undsr the Fulton deoree as suosessor

- to John Phillips and Thomas H White. Be. L. Murphy
has 1/12 of a oublo foot of water as sucos:3or 0 ‘
George Ne. Ellis under the Fulton dsorees These three
olaims have bs=n omitted and they would be entitled,
of course, to theiy pro rata of the 17th class along
wlth the others. |

Wkth refersnce to the stoiage watsr of the Washington

Irrigation Company, your honor finds that the come
pany is entitled to storage right of 500 aore feet
upon ocomp¥ing with the requiremsnts and making proof
in the State Enginsexr's office. A8 T remsmbor fhe
testimony, Qour honor, the reeord shows that MT. bl
Wenta had examined the reservolr and 1t was well
built and contained a capacity of 871 acre feets
That ths reservolr had been built to its capacity
and 1t had been used continuously I think either
from 1911, or '12 for the irrigation of the jands
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undzr the Washington prrization Company in low water
3831300 A3 T understand the law 1% would be this
these partiss havse g storage right, even thouzh
thelr application to the Stats Tnglinscy asked for
only 509 acrs fesi=- 1t shows a tield appropriation
and benfiecial use of the water and they would have a
rizht, as T understand ths law, to an addiitional

371 acxre fest frow ths date of agtual use, and

the 500 acre fa:t from the dats of filing their
applization in tha Ytate Inginesr's offive; and
8ince they are using the water, haveussed 1%t a
number 2F years and thair dyatem is op-rating,

I don't sgs why vhey should hive to go baok to the
State inginesrt's office and a3k for a license, I
taink they are entitlad to a deares in this court
now. »

THE’OOURT: Are thare any 23iuer suzzestlons?

MR. MODONALD: Your honor pl-ass, in lookiﬂg over the
Pleadings, 1 findvthe name of A.Ne Taylor is left
out of the sroup which I furnishsd you for 13,32 ,
It i3 not on the 1iste.

THE COURT: You may correot the 1ist.

MR. JAVOB RVANS: If the oourt Please, we ask & modifioae
tion of .the dscres with respeot (o paragraph 30 on
page 15  This i3 with respsot to the Provo Pressed
Briok Company. Bedore the case was aloged your
honor will‘iemember that we recaived permission to
and did introduce the application upon whish the
certifionte was isauved for tha 100 s200nd feet of
water; our sontention belng that as yhown by the
application @11l the watar that w28 Intended to be:
appropriated under the applloation was the water

used through the Mill Rage, the City Raoce and Tannewp
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Ragse, and that the applisation extended on and beyond
that quantitys That ia the certificate extended om
beyond that quantity of water and the court awarded
them the full amount as shown by the certifioate.
We expressly oall your honorts attention to the
applicatton as it w23 madg whisch limita them to
th2 use of the water from thass marious aouraes,
anl we contend that under the atatuse of this state
that that would be all that they wonld be sntitled
to recelve from ths Stats Tnzinzer, would bhe the
water they mads appliscation for, and from thaesse
various sources, and that the State EInginsmr
sonld not vgrant them a furthexr or different right
from that applied for. The 4~fendant in 1ts
application apseifically shows ths intente That
i3, immediately south of the psn atock they say
will be placed gatss and rating flume for the
‘diversion and ocontrol of the water, the Faotory
Race water being taken 2t thls polnt, the water
soing to the Clty and Tannexr Races will be aarrled
in a tail race in a southwest stx direotion to the
gonfluenge of ths Clty rase, where gates and rating
flume will be placed for the diversion of the Olty
and Rannsr race watere This point i3 north 60
degrees 30 minutes east 808.5 from center of Seotion
- belonzing
36. Trom this point the water fkmxax to the Tannsr
Race, will be oarried a diatance of 240 fest to the
abovd desoribed point of rsturne Then they zo on to
atate , putting all the water now running in the
thrse chanmels, viz., the Factory rane, Olty Tace
and Tanner race into ons to inoresse the powey bf

the use of water now running in thes Clty and Tanner

rage immediately south of pen stock; Fastory rage
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watz2 bsing taken at this point. The watexr going
to City ani Tannsr races will be ocarried to sonflusnce
with City race. The waisr bsloaxing to Tannsr rage
%will bs oarried, etg. Saction 1288116 undsr whish
the applisation was mad: amony other thinzs provides
as follows: (Re:;:linf-_‘;)

THY COURT: I will suggest thise The svidence you

introdused after the mass was glossd, 1t raised

£t
o

queation that I think a representative of ths Briok !
Company ought ¢ have an opportunity o msebt. Mre
Soule has raised a amlliar queation in his guggestilon
now for the first ﬁims that the Yashinzton Réservoir
Company or Irrigation Company, whichever it ias, ought
to be eniitled Yo water §a additlon to that for
wihich they have made an applisations I feal dispssed
to permit the partiss to present those questions
‘atuaome Time when the; mlght prsepare and present

tham. I suggest that your suyrsstion 4t was intro-
duoed bafore the case was olosed 13 ot asgording

to the theoxy of the court whem the 0aas vas olosade

I think the cass waspracticolly reppensd for that
purposs beoause the evidengs was closed and arguments
had Dbefore thats And I might say, gentlsmen, now, 90
that counsel may understand how the court fasla zhout
1%, I am vory anxious to be right in every detail

of thia deolsion and I want all the benefit I san get
from the pfssentation oounaal my wake regardless of
the faot it seems At 1o a raopenins of the ocaase againe
I w3nt the bensfit of the sugrestions the sounsel

for the varlous parties may be 3ble to make, and 1
the court has oome to a wrong oonslusion with refere

ence to any of them 4t should be made right. Cone
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sequently on such mattsrs as this gapecially I am
going to zive you an opportunity to have it presented
azalin. I think MT, Cluff will want to presant his
views on that. My imoressions are that a certifiocats
that 1s lssued by ths State Engzineer has roference

to the application, may be crantroled by it, and I

want to hear MT. Soule!s views ia relation to it.

He has suggested an application may bs mads for

500 aore feot whish would support a eer tificate

from the atate enzinssr of 800,

MR. SOULE: Support a decrse for using the water.

THE COURT: Would be entitled to the water if he used
mre than he applied for, and I want to hear him on
that proposition as far as he wants to be heard.

T make that suggestion so that probably you would
not care to take more time at this time. Those are
purely questions of law.

MR, JACOB EVANS: We will be glad to 20 into it and aid
the oourt all we aan.

MR. SOULE: Our position i3 we haveAa right for 500
feet unier the application to ths State Enginesy

. and have actually aoquired a risht to 371 additional
feat.

THE COURT: Yes, your contention beins you can appropriate
water in another way than by applying to the
State Enzineer.

MR. SOULE: Yes. And anothsr matfer, your honor, on page
22 there 13 a mistake in the name near the bot tom
of that page; Fred A. Peterson and as sucoessor to
Eldora Rose and F. T. Bowera, 1t should be P. F.

Bowersa,

MR. JATOB BVANS: I would like to ask about how muoh time
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Prove Clty dssires to duvsstigets this matter before
you will be raady to prasent ite

MR. ¥. S. RIGHARDS: Your honor plsaise, we desire all
ths time the eoourt 2lg 1t san rzasonavly give ude
It is absolutely impossible for ws o tdl how rapidly
we may bs abls o obtain the rascord and get this
informations T assure your hoaor, howaver, that all
pogsibls dllizenos will be exsraised ia the sffort
to ovtain the information negsssary to snable us
0 intelligentily prsssnt sush surgastions o tha
court 28 way 288M 1206334y

THE COURT: May I ask, does your inveatization at this
time 30 fary 13 you underatand ths situation gsontem-
plate =attinz trangoript of pary of the regord?

MR. RICHARDS: VYes 3iv, and that order will bs placsd
immediately.

THE QOURT: I wag 20lng 10 ask tha Reportsr how he was
‘sitaated ¥ith v ef:xenos tn btima,

MR RICHARD3: I will sugzzest we ought to have to the
laat of Januvary anyway.

MRe JACH3 EVANS: I will suggest tuia.Athat the dsoree
ghould be prepared because it is golng to take some
time to got a decrse and it should be realy for next
yeare

THE ONURT: I will suvgest this, when the court has finally
determined the mattery o; these objeotions, what
shanged shall be made and what shall be inoludsd in
the decreé then the featurs that you suzgast oan
be controlded by an ovrdex. I % will not be necessary
to walt until the final decrez is a matter of r 90orde
The court can by an orde® dirsct whatever oonclusion

is finally resached in thigs decision shall be the
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MR.

THE

THE

msthed upon which the diviaion and divasrsion of the

watsrs 3hall be regulated, so that 4t will all be

avallable even if we had to crowd this matier inte

the irrigation ssason for the final entry of the

deoreae. 0f oourse, v don,t think it will require
that.

JACOB EVANS: Ve don't want to unneesssarily push
this matter forward to a conslusion, 2t the same time
we would like to huve the deoree signed at as early
a date as possible and that would elose up the 0ase;
aend of gourse there are things my ocoms up which
mean a retrial .and wa wish that %o be avoidad.

COURT: Would Monday, ths 28th of January, be satige
factory to you, Mr. Richards, &nd Mr, Story?

Fo S. RICHARDS: It will with the reservation, of
courseg, I don't know what pogition we will be in
at that time. Be as diligent as poassible.

20URT: If I am gorreot, the 28th of January comes
on Monday.

OLUFF: 1 take it then we will adiourn untid that
date and perhaps take a day or ﬁwo.

COURT: I will attempt to have my engazements 8o
arranzed that T can give you whatever time 1is
negessarys I don't wish more time taken than

ne0essaAry.

MRe STORY: WALl it be mors onnvenient %o have the

THE

argument hers or 3alt Laked
COURT: I think we had better aome here, the rssords
are all hers, I think matters have been surrasted
that #ill requirs rsference to the reonrds. The
oourt will make an ordsr that ths proscesdings today

may be transoribed for the benefit of the aourt

and taxed as 003 ta.
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MR'A. “:'3. HATOH: We want to give notloe we will
ask a modifioation of the findings in reg@rd to
Utah Powsr & Llght, vedueing the snantity awardad
to them to the amount shown as we clalm by the

of the teatimony Jown to not exseeding

MR. RAY: May 1t plsase your honer, at ths last headng
I auayzasted to the sourt thers had bsen taken ap
with the commissionsry tha matter of the inatsllation
of measuring dsvices in the river to insure the
acourate distrihation of ths watere I atated at that
time the estimated 203t at approximately two hundred
dollars, the government furniahing the tastrument:
but the partiss to this litiiation being scharged
with the expensass I undarstand 1t 7111 net cont
quite two hundred dollara and that would be the
outsiis, and T now ask wa ordsr of the court authoris
inz the ocommissionar to co-opervalbs with the @eologi-~-
ocal Survey in the inatallition of those mea :uring
deviaes, and the enat of the labor of installation
be charysd as a coat of the adminiﬂtr¢ti8n of ths
watara in thia low asuilt.

THE 00URT: Arae there any objeatlions 40 suoh an ordar
belngy made by any of you? If there ars no ovjeoticns
the oourt will direct such an ordsx be entered. If
there ars no more suggestions the court wili =% thig
tike take & recass to Monday nornlng, Junuary 28%h,

at 10 otslosk Ae M.
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IN THE DISTRICT COURT OF UTAH COUNTY, UTAH,

====000====

PROVO RESHERVOIN COMPANY, )
Plaintiff,
Ve | Japuary 28, 1918,
REORON GO ATINS
Defendants,

o e TSR NN () (2). () e e e o T oo

THE CQURT: Gentlemen, the court will resume its
session at this time,

MR, NMCDONALD: If your Honor please, under the
terms of Section 42 of the stipulation entered into by the
parties the amount of land under the Charleston Irrigation
system was insreased onefhundred acres 1n excess of that

o
set forth in the answer ‘that compeny, and I would like at
this time to amend the answer so as to conform to the gtipula-
tion and deczision of the court,

THE COURT: Any objection to that bheing done?

MR, MCDOUYALD: I went to the claerk's offilze for
the purpogse of getting the gipulation, and they said your
Honor had them, I have called your Honorfs attentlion also

at the last sitting that the name of Md Dillon lad been omitted

5}

from the decision, Mr, Dillon 1s decreed one half of a
segcond foot under the Fulton deecree, and the stipulation
entered into makes that decree the basis of the settlement
of the aection in Wasateh county, and I would like to have
his neme added, That ds 1t 1s not dp the decislon asg it
stands., Now, it nas been omitted oy a elevical exror, I
Wiotil sante

THE COURT:; Hls ancwer was flled?

MR, MCDONALD: Yes-- no, he didn't g£ile an answer,
for the reagon the gtipulotion provided .

THE COURT: I cannot award him anything unless

there 18 some pleading, The gtipulation will not take
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the place of a pleading, the court carnot award on stipulation.

MR, MCDONALD: It may be an answer was filed, T
think it was by Levi M, North, who bought the premises, but
no water was decreed to either so that it would go to Levi
M. North, I presume,

THE COURT: If you will call my attention to the
pleadings, the files are here, and if there is not one you
'may file one,

MR, MCDONALD: All right, I will do that, I
pregsume there will be no objection to the answer of the

Charleston Irrigation Company being amended increasing it
one huhdred acres,

THE COURT: That may be done,

MR, MCPONALD: I call your Honor's attention to some
elerical errors at the last gitting, May I inquire whether
those have been corrected? ,

THE GOURT: They have not been corrected on the
original decision because I haven't it, it is on file with
the clerk, but I understand those corresctlions are to be made,

I dld not hear any objections at the time and I understood
they were merely clerical errors,

MR, MCDONALD: They are just clerical errors is all,

MR, JOHIT ¥, BOOTH: If the court flease, at the
last sitting I called your attention to an omission of Semes
J., Foote, his answer was filed and tdok BINTOOR ORI

THE COURT: I was unable to find his answer among
the pleadings, however, it may be with some other parties.

MR, JOHIT B, BOOTH: It was a meﬁarate answer, I
have & copy 1f 1t was lost,

THE COURT: You might examine, I may have overlooked
1t in My examination,

MR, JOHY B, BOOTH:; Did your Honor receive the ‘

answer of the Wildwood?

THE COURT: Yes, that was a copy of the original
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filed with the clerk; I received i1t. There were some other |

]

matters went over to this time,
MR, RICHARDS: Your Honor please, a8 far as we i

are cong¢erned, we are very much xkE xx ln the game position t

we were 1n December, The transcript was ordered promptly,

but the reporter has been unable to furnish us with it, but

we are promised an installment soon, We shall ask to be gilven

further time in which to obtain the trangeript and ascertain f

what the real condition of the record is, I think, however, f

if your Honor please, heilng entirely candld with the gonrt,
that I ought to say, that from the information whi:sh we have ‘
from the outside, 1t looks as though we would be under the
necesslty, in order to protest the rights of Provo Clty to
asle the court to reopen this case, and permit testimony to
be taken to determine the necessities or guantity of water i
that 1s necegsary to meet the requirements of Prove City,

It seems to be rather clear xkmk we think that the award that |

has been made 1s not sufficlent, and 1t ls impossible to f

determine whut would be required without a little demonstra-
tlon, and we therefore  think that this decreee~ that is,
this water should be distributed under this deaision during
the coming irrigatlon season, and an opportﬁnity be @lven ‘
to Provo City, and of course as to other parties I have %
nothing to say in regard to them, but as far as Provo City ‘
ls concerned, we should have an opportunity of making an
actual demongtration of what water we require, That has not
been done in the pagt, as I am informed, It will involwve
perhaps some soil surveys and measurements of the water. Whet
I havein mind, your Honor pleasey contemplates the astual
messurement of the water as 1t goes into the diteh, and then
thewater ag 1t reaches the land, and the gquantity that 1s
required upon the land, so that we may determine with as greu&
certainty as 1t 19 poselible to do what the actual requirements

are, ow, 1n my conversation with the parties I find they
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all say they Want Provo City to have what it is entitled to,
what it requires for its use, The only question is the
question what that quantity is, and I Xnow of no other way of
determining it ex¢ept in the way I have suggested, and, in
any eveny, your Honor please, we will ask for further time,
because we haven't the transcript and are not prepared to

- make any definite suggestions until we get it,

THE COURT: Was it your idea to submit the question
of reopening and continuing the matter for this demonstration
at this time?

IR, RICHARDS: No sir, that was not my thought,
because I am not prepared perhaps now to advance all the
reasons I would be able to afiter ascertaining the facts.

THIEF COURT: I was golng to sugmest the sourt would
want some reason presented hefore the aourt aild that, why you
did not make the demonstration and present 1t to the z0urt
when the case was' tried; that is, why it was not done.

MR, RICHARDS: As I indicated, your Honor pleade,
it is because of our desire to bhe abgolutely frank with the
court that I make this suggestion at the present time, but
I am not prepared to make a motion or ask for a definite astioy
until I can get the record and find out what was done, |

MR, JOHN 1, BOOTH: If the sourt please, in connectioﬁ
with what our ‘friend Mr, Richards has said, in behalf of the

Hagt River Bottoms Water Company, Faucett Iield, Park and

Nuttall, MecBride and Young, and those people I represent, I
want to also suggest the same idea, I have not taken an
actlve part in tﬁis case as other counsel, because I did not
think it necessary to secure the rightes of my elients, having
stipulated kyx both by pleadings and testimony, and no controversy
and the use of the rights should be final, but 1t appears

that we are not getting them according to the astipulation,

I have talked to my people and there isn't one of them I have

talked to but what is 1n favor of malking the waters of Provo
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river do the very best duty they can, I believe your Honor
has that idea, However, in trying to do right, of course,
they do not want to do a great wrong. Nobody wants that,
but what a man horestly bhelieves to be true it is true to
him a&s long as he has that opinion, whether the fact is the
same or not. A lot of my people really believe that they
are practically ruined under this proposed decree; they
cannot see the justice or right in endeavoring to ruin a farm
that is worth four hundred dollars an acre with the improve=
ments on it and their homes, have had it for fifty years,

for the purpose of opening up other farms that are not worth
over a hurcred an aecre when they are opened up, and for

this reason they say this, that they are willing and anxious
to try for a year uncer as striet regulation as we san at

all manage, and if they can get along and save their crops

hat they are willing to accept the present Proposed decree,
or such other as may be necessary, but if this desree is
made finel now, they are a lot of poor people, and of zourse
expenses are heavy, necessarily would be on thege people,

ard they do not want to appeal; we really don't want to

have to appeal, and under the regord if they did, I do not

know of any particular assurance we would get this matter

reversed, because I haven't any idea that the Supreme Court
will know any more about it than your Honor, I haven't any
idea the Supreme Court will desire to do right any more
than your Honor, so that it might be just that mueh for
nothing, and we join Mr, Richards in asking we be allowed to
try this for one vear,

TIi!CQUHT: Une seuson?®

MR, JOH E, BOOTH: One lrrigation season, and we
assure the court that in good faith we are willing to concede

all that we can and still preserve ourselves, but if they

are mistaken about their apprehengion, thelr apprehengion may

not be granted, and of course I say what one naturally belicves
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to be the truth he acts upon whether it is the truth oxr not,
and they are very much alarmed, there is no floubt about
that-- "Oh, dear, oh, dear, we have to breeak up our homes"--
and to show this, two men have aztually sold out recently
because of this fear, We would rather some other fellow
would be ruined than us, we will sell out.

MR, JACOB EVANS: Fellow that bought them must
~ water
have thought they had some/right or would not have bought
them out,

MR, JOHI T, BOOTH: Yh yes, he thought they had,
If there is anybody on the river has a water right it is
those fellows up there on the river that took it out filrst,
As to the West Union Cana , we are satlasfiied, as I sald
before,

MR, RAY: May it please your Honmor, or behalf of
my clients I desire to make thls observation. This suit
was filed about four years ago, and Mr, Wentz was appointed
commissioher.Prior to thé cloging of the testimony in thise
case Mr, Wehtz had gone upon the stand and placed a schedule
on the hoard as to what he considered to be a fair allbtment
of water to the respective usgsers of the water and that iIn
most instances had been the quantity of water alloted to the
regpective useré under his administration as commisaloner,

I do not mean to say that was absolutely true as to Provo
City, but ag to mosgt of the usgsers the quantity of water
wnich Mr, Ventz placed upon the hoard as belng a sufficient
quantity was the watef whizh they had wsed during the last
two irrigation seasons, and since the 2lose of those seasons
the <court haé been opened for the taking of testimony,
Provo Clty had its clty englneer and ilts special expert lMr,
Deming and other witnesases who testiflied in this cage they
had taken the measurements of every diteh of Provo Clty.
'hey had most azeurate flgures ag to the capacity of the

ditches, the quantities of water turned in at the head, and
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they are sufficient for the satisfying of the needs of Provo

City. We adjourned this case from time +o time, which
was filed four years ago, the court being extremely liberal

and not foreclosing anybody of the right to introducze testi-

=

the

O

mony as t r pecessities and as to their lack of sufficient
water under the manegement of Mr., Wentz as the aourt
commissioner, Finally then the case was submitted, nobody
somplaining they had any fact which had not been sufficiently
called to the attention of the court, The court then an-
nounces a tentative deecision, ard as I understood it, states
that if the court has by inadvertence, or for any other

reason mistaken any of the testimony or fisures or sueh,

he would be glad if the parties have those -orrections made

before the decision is embodied in firdings and the firal

dezree, When that 1s arnounced 1t seems that everybody
would like to retyy this water suit, That is a very usual

feeling about lawsults, but a very unusuval procecding with

a lawsuif, The thirg whizh most of them asre anxious to
protect here are things whizh are actually covered by motions
for a new trial, and in substituted findings, motions for
ameandment to final findings, and in appeals to the Appellate
Court, ‘here can be no continuation of this zage to

such period that many of the litigants will not feel convinced
that future demonstration and lapse of time will demonstrate
the error of the court, That 1s certain, For the court

to arrive at a decree with this many litigants that would be
sutisfactory to all; it would be a most remarkable thing o
Now my <lients want this matter settled, We are not
without disabpointment, we have two thousand acres there
which we think should precede the rightg of any secondary
eppropriator, gone withou£ water upon them, We have

contended the Blue V1iff right is not & right ever perfected

under the statutes of the State of Utah, but the evidense

La in upon that, We introduced our evidence upon it and
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thought we introduced it in a gatisfactory way. ERwWe
sould re-introduce we would meke it stronger 1f we could,
We would make a stronger showing.as to our two thousand
acres 1f we could, but those are matiers upon which we were
foreclosed. When the court arnournced to us there being
no further testimony, this case would be closed Rapstie
sourt's decision, it seems to me under those z2ircumstances
t1is case ought-- that a decree ought to be prepared in
this case, supported by the nrecessary findings and zon=-
~lusions and take the proceeding in the ordirary way, Now
the suggestion has been made here there be left at large a
certaln quantity of water, That appeals to me asgs a Very
reasonable thing, because the court must of necesaity in
making this decision have taken into consideration the
methods of application of this water have heen inefficient
and it is slow to shange any inefficiency into efficiency,
and during the interim there might as well be put into the
hands of the commissioner a quantity of water, but your
Tonor will understand the contention of this case would not
be made or asked for by a litigant for the purpose of showing
the suffisiensy of the water alloted, but for the purpose of
ahowing the insufficiency of the water eliotted, and the
administration being made by the user himgelf could not
produce a result whilch would leave this case in any
different situation tham it was at the time of its finenl
submission, There will be a commissioner here, of
sourse, but there are forty-seven t housand acres of land
under this system and the application of water by each one
would be for the purpose of showing he needed more water,
and we have all introduced our evidence, Mr, Wentz hag
observed the situation for years, given his testimony,

they have had months to aopntrovert it if they could, and

r

put ennumerable witnesses on the stand to prove it, We

hove been given an opportunity to show whereln the dezislion
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has clerical errors, or errors whish are by inadvertence,
apd i1t seems to me when that is done we ought to have the
findings and deeree prepared mand then our remedy ought to be
those that are provided for by the statute in the ordinary
course,

MR, WILLIS: May it please the court since this
matter was called to my attentiorn, I have talked with a
number of my czlients and the general feeling is that this
matter ought not to be zontirued. Bach person has had his
day in court, many of us have stipulated the duty of water
and the acreage, and Provo City particularly contested this
matter and had its day in court by introducing testimony,
and while I do not want to seem discourteous to zoungel
coming in here on behalf of anyone, yet, at the same time,
my <clients have rights in the matter ard I feel it my
duty to protezmt those rights as much as I can, The con=-
tinuation means heavy expense, Judge Booth speaks about
two of his clients havihg sold thelr land because they
did not have water enough, There are many of my ellient s
I fear, that will have to sell theirs before they can keep
up the expense that is being occasioned by reason of this
litigation, and there are other serious reagons why this
ought not to be, ‘e do not want to be placed in the
position where we may haye to try all of this whole matter
over agaln and go to all this expense, and I think that
it would be unjust and umfair to those persons who are
willing to let the matter stand as it is. My 2lients are
not satisfied, and I.don't believe anyone under God's heaven
zould be saﬁisfied, I don't care what you give them, unlegs
you give them what they think they ought to have, and yet
we stipulated belledng that the duty of water that was
agreed upon could he economically used would be suffiocient
to meet their needs, lfow,-I do not believe that a

change or a retrial of this matter would produce different
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results for the reason we find in goinrng over the evidence
from other states and also from this state in water cases
that there is a certain duty of water fixed and i» mostof
the cases 1p the trial of thils cause that duty, or a similar
duty, has been awarded here, and has been stipulated, and in
meny instances in Utah County the duty has been loweregd,

the acreage has been lowered, and we do not believe this
matter should be opened up and be allowed ©o introduce their
testimony, If the matter can be mer by & reservation of a
surplus quantity of water to try this matter out then I do
not know that I would so seriously object, but we do

believe that the findings of fact, conclusions and decree

irn this matter should be entered ard then if the court feels
that some provision ought to be made to protect the rights

of everyone and in a way, at least, I sense the feeling the
court must have in relation to this matter, it does not want
to deprive anyone'of their rights, especilally of their

0lé rights and old users, but at the same time, the court
must look at the matter squarely end that is that every
person has had their day ir court ané unless they can show
somet ing more than the fact that they thirk they have

been hurt, this matter ought not to be delayed, I am told--
I have not gone over your Honor's declsion with regard to
Provo City-- but I am told that that dezision gave to Provo
City e far greater per capita of water than was ever gilven
and helng used by other cities, nearly, i1f rot quite double
the quantity. Surely if Salt Lake City can get along with
a certain quartity pef'capita Provo City ought to get along
viith double or rearly double that quantity, Now, I am

not eaylnf that the decision shows that, but I am led to
believe by some who have read that cdecision, and while

1t may seem premature to argue this matter at this time,
not coming formally before the court, yet I feel that my

protest 1n belialf of my elients ought te e entered at thig
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time egainst the opening up of this case again or the

continuing of time for the entering of its decree, I thamk

MR, CHASE HATCH: If the court please, without taking
time to make any argument on the matter I wish to annrounce
my clients, ard all of them, are anxious to have the matter
closed.,

THE COURT: Let me ask, are the remarks Mr, Rey
and.Judgé Willis have made, do they apply to the suggestion
of Mr, Richards that he has rot his transcript yet, and for
that reason is unable to present what he wants to, or to
the proposition of letting the matter go over for & demon=
stration? |

. MR, CHASE HATCH: That was my objecetion, yocur

Honor, I had no objection to a reasonable time being given
to Richards and Richards in order that they may go over
this matter if it is f2) :easonable time, and I presume they
are hyrrying the stemographer as much as he carn be after
that transcript,

MR, RAY: My

)

uggestior went to this, and I dld not
intend to go nearly as far as Judge Willis has gone ir the
arpument of the fruits of the decree, MyAsuﬁvestior ig this

a8
that the decision of the court be now embodied in findings,
conelusions and decree, and that the necessary time on
motion for & new trial, or whatever it be, be given to Mr,
Richards for the preparation of the trangcript,of course,
and that the decision embodied now in & decree,

THE COURT; “ Your suggestions were iy opposition
to lr, Richards suvggestions he needed further time on
account of the transcript?

MR, JOHY E, BOOTE: A 1little more explanatilion,
In our stipulation as set forth ir the answer and tegtified‘

to we understood that that would be aecceptable, and therefore

we did rot put on any testimony as to the duty that was
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requirecd up in the river bottoms here, because we relied
upor that stipulation, and set forth irn the pleadings and
testified to, and no objection thereto, Now, as I under=-
stard 1t, this decision coes not correspond with that
stipulation,

THE COURT: The stipulation, I take it, had with
the plaintiff,

MR, JOIN E. EOOTH: Yes; and nobody objected to it
except in one instance I thirk the Timpenogas objected, but
offerecd no testimony in regerd to the matter, and we still
believe 1f we get according to that stipulatior we will be
satisfied, and yet again notwithstanding we mre not getting
what is stipulated to us, if 1t 1s shown we ¢ar show or
somebody else can show that we have erough, we do rot insist
even on the stipulation., I reslize the importance of
vater here in this state, as we all do, and we don't want
eny water that can be used to other people, arnd still
preserve our rights.

THE COURT: Judge Jooth, you might obviate all the
difficulty if that stipulation that you entered into is a
fair one, Of course, it seems to the court that the award
given to these people was ar abundance of weter, Now, 4if
the court was mistaken as to that and it i1s apparent that
the court was, as you seem to suggest, possibly 211 the
other parties would join in the stipu;atiOn that Jou have
vith the plaigtiff, If they dicd the court would enter
& decree upon thet, of course, A stipulation with only
one party where there are go many parties, does not mean
anything exdept as between the parties stipulating, and the
court was compelled, of course, under the evidence that was
given to determire what the duty was, and if it is a matter
that is so plain that the court's award of fifty or fifty-

gseven acre duty which is the lowest the court has ever noted

in any case the court has ever tried, the court has tried a
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great many of these cases, and had to deal with land thet
required as high a duty as yours does, and I haove made the
award more liberal to your client than to any other litigant
that the court has ever had to deal with, Now, if it is
true that this is such an extraordinary situation could you
not remédy this situation by gettirg a stipulation from the
other parties, They are all protesting they do not want
‘to deprive anyone of any right they might have, and if the
situation is so seri&us men are conmpelled to sell their
homes because the award of one second foot for fifty-seven
acres of land is such that they carnot raise z2rovs upon 1hi9,
probably this could be obviated by a stipulation with the
other parties,
MR, JOHif E, BOOTH: Possibly. &
TEE COURT:_ If that 1s true the court does rnot want
to enter a decree upor it, The court does not want to enter
& decree awerding one secord foof for that quantity of land
slat slag shG apparent‘that it is so small a quantity of water
they cannot raise anythirg with it, |
MR, JOH B, BOOTH: I recognize the force of your
Honor's suggestion, and will be very glad to act upon it.
THE COURT: Unless there is some -demorstration to
the court trere 1s some land upon which someﬁhirg can be
raised and yet cannot be raised without more water, then a
duty of one foot to fifty;seven acres, the court would need
some demonstratior on it, beamuse it would seem to the court
from my experience the award was about as abundant with
reference to the watey as could be made,
MR, JOHN X, BOOTH: I recognilge that, In Teiet,
in a good many suits I had before me when I was on the bench,
I don't remember one of them where I allowed & duty as low
as fifty-seven acres, '
'HE COURT: I am satisfied there has nrever been a’

duty in any case 1 have had,
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MR,  STORY: If the court please, as far as water
being used for irrigation is concerned, my clients occupy
simply a neutral position so far as the several zlaimants

for irrigetion was is conwerned, and hence more or les

0n

neutral position with reference to tre questior whether

adcltioral time should be taken for the purpose of trying out

P
=

his

0

ase, As I have listened to the discsussior this
'morning it seemed to cover two points, one whether or not
additional time should be given to those who have objected

to the present decision of the court am® to argue that
matter, and the other is to open the case_perhaps for new
evidence, It seems to me they are entirely separate end
based upor different considerations., I had understood from
the bvegirring that the procedure which we have had in con-
templation was in the interest of saving time of the prepara=
tion of the findings until after the questions had been
threshed out, A In other words, if your Fonor should prepare
firdings of faet and conclusions of law at the present time,
an opportumity would be given for objections and then the
guestion of the sufficiency of evidence would becessarily
have to be argued. I have understood these questions were
going to be argued in advarce, which would perhaps be out

of the regular order, but certainly be ir tﬂe iﬁterest of
saving time and work, To that end 1 understood thet
Provo City would be given an 0pportuhity to geﬁ its
transecript, I understand they have attempted to do so,

I hove further understood it is the desire of all the
parties as well as the court, when these matters were
dlgcussed to discuss them at one time, rather than plece
meal, That certainly is my desire, I had understood,
or I had endeawored to prepare the argument for my eclient,
but because of belng ocsupiled in Californla much longer then'
I enticipated on some very important RRXXXXXX cases'there;

it has been impossible for me to prepare the argument for this
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morning, and with the understanding Mr., Davis would be unable
to complete the trarnseript for Provo City, I have understood
or presumed perhaps that the argument of the legal questions
findirgs on the y

involved, sufficiency of the/evidence would be continued some
reasorable time until the trangcript could be prepared, For

hat reason I am not prepared to furnish and present the
power company's claim, and I am very enxious, of course, to
have an opportunity before your Eonor aztually makes its
firal findirgs, to present the question of the sugficiency

0

of evidence or that particular finding, and if we/rot present
it bvefore they were prepared we would have to present it
earother way, and with zll deference to my good brother Ray's
Rugsestion these matters are covered by a motior for a
new trial, they are not, in my opinion, coverec by that
procedure, because a motion for a new trial contemplates
going into the evidence again and retrilal of the case; does
not contemplate an amendment of the decree to zonform to
the evidence as actually produced, as it is an objeotion
to the firdings of fact, so that it seems to me, your Honor,
in the interest of all concerned, ever though your Honor should
decide you do not care tc reopen the case for the purpose of
letting the present decision be tried out for a season, it
would be to the interes@ of all to have the case contirued
such time-- that is the argument on the present evidence
contirued such length of time as would permit the various
parties ir interest to get a transcript and have the
arguments all at one time instead of plece meal, and I
sugzest that be followed,

MR; TUCKER: Your Honor please, I speak for Little

Dry “reek, First Ward Pasture Company, Provo Ice & Cold Storage
Company and Excelsior Reller Mills Company, B, J. Ward &
Sons Company and Smoot Lumber dompany; I would say those

clients have no objection to the findlngs and 2onzlusions

being put off until at least Provo City has had an opportunity
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to secure a transeript and examlration, and we go farther and
join with Provo City in asking that a final decree be not
rendered in this case until after the next lrrigation season,
Now, ir doing that we consider that this case is not--

THE COURT: Let me suggest this, I do not under=
gand that question is before the court at this time, {MDSIND
is I will suguzest some points with reference to which I want
some information on, but I do not understand anyone has made
an epplication for this matter to be held for demonstration
yet, I asked Mr, Richarde and he said he dld rot make that
application now, he merely suggested he would later, There
are gsome questions in the mindof the court I want to hear
from counsel on when that matter ls presented. The wery
first one is as to the power of the court, In other words,

I might sugpest it now as well as any other time, Suppose
the plaintiff, by its attorney, or the Provo Bench by its
attorney appealed to the Supreme Court for & writ of mandate
to require this court to enter a decision, &nd enter findings
and deecree iy this cage after a decision has been announced,
tentative deecigion it ie¢ true, but I want your views upon

the question whether yoﬁ would have apy defense to that

wrilt 1if 1t should be applied fox when the.time comes to argue
it, but I do not understand it is before the court for
srgument now, ard I will hear you though as to your
suggestion wlth reference to walting until the transecript can
be procured?

‘ MR, TUCKHR; & took it that Mr, Ray in his pkemsx
%R speech had practically asked the court that findings and
deereec be prepared immediately.

THE COURT: Yes,

MR, TUCKER: And if I am right then in that assump=-
tion my statement of the posltion of this client opposing
thet T supposed was in point now,

THIS COURT: Certainly.
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MR, TUCKER: We consider this éase to be out of
the ordinary, we take it your Honor would so consider it,
ard that the Supreme Court would consider the taking of evi-
dence 1ln & case of this sort is largely & theoretical matter,
and the case is out of the ordinary. Now, we take 1t that
inasmuch as each .of the clients that I hnave named 1g
receiving considerably less water under this decision or
tentative deecision, than they have ever recelved bhefore, as is
shown by the record, that there ils one convenlent way of
getting evidence on that matter and that is to put this
water which is given under this decision actually on the
land end in the wheels, That ls the mogt convenient and
bhest eviderce that could be secured. There ls one way
of determining and getting that evidence and that 1g to
glve the thing a trial for & season, and 1t 1s our position
that ever though a writ of mandate were asked of the
Supreme Court that they would conslder that question,

THE COURT: I will hear that when the time zcomesg,
I will hear the cegument on hoth sides upon that, but I
don not consider today, unless 1t 1o preserted in some
different way than 1t hag the questlon of contirulng this
matter for demonstration, I do not understand that is
before the court for dotermiration at this time, The only
question I am to determine now, as I urderstand 1t, is whether
Prove Clty shull be permitted time to proscure the transeript
whilch has been orderéd, and wags ordered sometime ago, before
they are required to.make thelr argument upon thelyr suge
gestion thié tentative, declslon, or the deeclsion as anrounced
should be zhanged before the findings are prepared, and
whether Mr., Story should be required to proceed with hig
argument before such time, before the entire argument is |
made, and Mr, Soule, I think, has an argument.

MR, RAY: Moy I make a suggestion, My zontention

is not at all, of course, if thls 1s postponed in behalf of
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Provo City that all arguments should xx not be postponed.

MR, TUCKER: Replying then to ;he question hefore
the court, I will say for the clients I have named there is
no objezstion on their part to the case going over until
Provo Clty has had time to examine the transeript.

MR, JACOB EVANS: You represent Provo Clty as well

as these other men you have stated?

MR, TUCKER: We represent them with associate
counsel, yes,

MR, SOULH: I am very much in the position of
Mr, Story with reference to the argument I desire to railse,
It has been practically impossible for me to brief the matter
since the last hearilng account of being in court almost
entirely since then, My contention though ls purely a
question of law as the evidence as it now stands, question
whether we are entltled to 841 acre feet of water in our
reservolr insgtead of 600 as conecluded in this ceclsion, and
I will submit your Honor authorities right awey on that,

It 1s a pure question of law, Now, my cllents write me they
have discovered another error in the decision of the court,
gome of thelr rights under the Iulton deczree, They advised
me that the right of Christine I'raughton aé adninlgtratoris

of the estate of Henry Iraughton, decessed, and successor

to Marshall Leffler should be first class two acres,

THE COURT: Have you the poge in the decision?

MR, SOULE: No, I haven't got the page., I just have
thls letter, First class two acres, 33 thousandths of a
cubic foot, second class thirteen acres, 217 thougsandths
cubiec foot, seventeenth class 126 thousandths euble foot,
The screage ls not given, but it would be for the whole acreage.
Samuel Gines, S8Sr, should read filrst class eilghty acres, 1.35§
ciible feet, 17th class 666 thousandths, and the czlaim of

Damuel Gilnes, Jr, should read suececessor of ¢, O, Hllis

instead of successor of G, 0O, Bllle and Samuel Gilnes, Sr,
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I will submit a statement of it, your Honor, in writing, and
call your attention to the page.

THY, COURT: Yes, and call my attention also to the
pages upon your pleading that justify this, where you have
plead it, I take it you have this copy.

MR, CLUFF: If the court please, as far as my
clients are comcerned, especially the Prove Presced Brick
Cempany, I am inr the same positior as Judze Story this
morning, The case with reference to that company
vies operned by the court, and I did expect ard will likely
offer some little evidence, but learing that Provo City
would be unable to present their case here this mornirg, I
did not prepare, and, of course, would like to have an
opportunity to get ready to present whatever they are going
to at the argument, and for that reason we are perfeztly
willing they should have more time, because we are not
at this time just .ready to present our argument, because
we want them to be ready bvefore we do.

Mﬁ. ROBINSON: If the court please, as far as
my client the Upper Rast Union Canal Compeny is concerned,
we are willing that Provo City shall have such time as is
reasonable to obtair the transeript, and thése other people
ard clients who desire to argue their motions may also have
such time as they may desire.

MR, JAVOB BVAIIS: This question rather reminds me
of a party starting out at the foot of the Vasatech Range
and trying to <2limb ovér the range and thinking when he gets
to the first ridge he ‘has got to the top, thern he sees another
ridge and has to elinbd that, and he has to continue on and on,
Provoe City claimg now to require additionnl time because
some of thelr attorneys have been elected to the Supreme
Court bench, some of them have moved out of the state and
they have new counsel in this case, If the case draﬁs out

g slowly as hes been golng on ir the past in all probability
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the Provo Reservoir's attorneys will be dead, some of them,
and they will heve to have the case delayed, Some other
client's attorneys will be dead, and they will have to have
time to investigate, Now, this case has been tried, as Mr.,
Ray stated, all the evidence was introduced that anybody
cared to introduce, The court was extremely considerate

of everyhody's rights in this case, they were heard from
time to time with great patience and at great expense, the
cagse was thoroughly argued some four or five days were

taker up in the arguments of this case by Judge Corfman, by
Mr, Mat Thomas, by Mr, Tucker here, by all of the attorneys
who desired to represent Provo City, men who had been through
this case and knew 1t from A to Z, men that were competent to
try lawsuits, or reputable standing at the bar and In the
aommunity: They have had thelr day in court, Judge Hateoh
todey is a sick mang we do not know whether he will he with
us . in the course of three or four or filve or six months,

We may be deprived of able counsel thut hag represented ug
all through this case, and we insist, and we think we have
thie right to ingigt that thls decree shall be made up,.

We do not think 1t 1s & question of votes in this community,
and we do not thirk because people scek xkxrMxk new zounsel--
they may get tired of thils counsel ag far as.we know, or
they may die, and some other coumsel have to read the record,
Now, we insist this decree ghould be made up and we ask now
that the court appoint somebody to prepare its decree in
accordange with the findings that the court has made, and
theiﬁafter this decree is made up 1t is formed as it ghould
be let each ?arty have an opportunity to have a zcopy of that
and let them make their specific smendmente, if they have
any, to the proposed decree in dits form before 1t lsg sipgned,
and let 1t then be made, We are getting no where in

this way, we are merely comihg down here and spending the

time of ourselves and the money of our clients and getting
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no where, and the whole thing seems to be & question of delay,
delay, putting it off from time to time earnd we want, our
clients want, and we think we have a right after a case

hag been heard and @ll the evidence has been introduzed

ard thorough arguments had without any limiltation upon wunyone,
ard by able counsel,we think that we now have a right to

have thls desree prepared in proper form ard submitted to

the court; if the court shall think it i1s fit and proper
which 1t may, after the decree 1g prepared to have a copy

of that decree gserved upor the attorneys for the various par-
ties, and then require them to meke theilr spesific objections
to the specific things In the deeree, and the time fixed for
hearing, all well and good, but we do not think that we

ought to continue to meet here from time to time and post-
pone this matter from time to time, When we met before

we did not do anything. We are meeting agaln, expesting
we were goilng to have this matter clesed up, and row we meet
exactly the same thing, and I say there ought to be an

end to this thing someway, and we ask the court now to

name sueh attorneys as he may think proper, or to name certaln
2lients as he may think proper to prepare this decree, that
it may be prepared, and then that a copy of.it may be, If

the court sees fit, served upon the various parties in

this case, and that they be given & certain time ax® in which
to make speclific objections to the things set forth in the
decree 1f they oare digssstisfiled with them, If we argue
this now, then the decree 1s made up I assume they will want
to urgue 1t before the decree 1s gigned on the specificationsg
they desire to mx set forth ir changes ol the decree,

After th. t is done they will want to reargue 1t agadn on a
motion for a new trial, and ! say we ought to get somewhere,
we ought to do something, we ought not teo let this matter l
lay upon the table and let counsgel comeé In here and suge-

gest by oral statements a change ought to be made here

[
)
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chaenge ought to be made there. Let us get this thing to
zolng as courts usuaelly go, Let us do it in the usual and
ordirary and regular way, and then we will be getting some-
where, and everybody will understand where we are, That
is our position, Ve say it is urjust to ug to have this
matter go over any longer, we say it is unjust for everybody,
and the whole sentiment here seems to be that they want to
retry this case over agaln, they want to gather new evidence,
The evidence has been examined, it has been heard, the
very things thata;esuggegted here this morning by Judge
Richards that experiments ought to be made, were made, were
testified to, the testimony is ir the record, and it simply
means o re-opening of the case, Wow, we think everybody
has had thelr day in court and we think thls dezree ought to
be prepared and we do not think there ought to be an adjourne
ment now untlil the court appolnts somebody to prepare this
decree and get it in condition, get it in shape, That will
give ample time then for this resord to bhe written up by
the reporter, but I think something ought to be done to get
us a little further advanged in this matter instead of stand=
ing stlll and doing nothing. .

THE COURT: I will just make this suggestilon,
When the suggestlon was first made by Mr, Rlzshards that he
desired ar opportunity to have a transceript and examine
it before he presented some arguments with reference to
this desision the court postponed the matter and by doing
that encouraged Provo ity to order a transeript. They have
ordered a transtript,|gonc to a large expense to have that
transeript, and the court would not feel at this time that
a fair treatment was beilng accorded Frovo City if they were
not permitted the opportunity to get the beneflt of the
large expense that they have gone to by reason of the
acqulescence In thelr requestvat the time they made it,

"

Gentlemen, I would not feel the court was treating them fair

DAVIS & CRAMER, SHORTHAND REPORTERS, WALKER BANK BLDG,, SALT LAKE CITY




at all 1f the court did not give them an opportunity to get
this transcript. As‘ to the other matter I will not express
any views at this time because 1t is not before the zourt

for determination, but the matter will be postponed until that
transcript can be procured, because the court encouraged them
to make that expenditure, and now I would not want to cut

them off from it,

MR, JACOB EVANS: This is the point which ; seek to
make concerning that, It is apparent upon its face what they
are seeking is further delay that further experiments might
be made, and we think that the court ought to appoint some-
body to put these findings in to the shape of a deeree that
will give them the hecessary time that they ére now seeking
to have the transceript prepared, It will take some time
to.giggare that decree, When the decree 1ls prepared, then
let xx point out speciflcally wherein they want that decree
changed and give the reason for it. If we adjourn nowe==

'THE COURT: The court has no objection to the
attorneys among themselves preparing the findings and decree
in accordance with this announcement of declslon and having
them ready 1f they care to at that time, There is no reason
why they should be prohibited from doing that, but I do not
think the eourt ought to appoint anyone until it is finally
determined whether this shall be in all respects the basis
of the findings and decree,

MR, RAY: And that decision would await the argument
on the question of Mr, Story and Mr, Richards,

THE COURT: Yes, under out statute and the ruling
under such statutes the decision consists of a finding and
decree,  This 13 not a declsion in the sense referred to by
the statute, Of course it is an announcement of the court
of the conclusions the court has arrived at from the evidence‘
introduced and considered, The case was submitted and

. with reference to the reopening of the case I take it the case
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is reopened for a particular purpose, and stands open now 8o
far as Mr, Cluff's client is concerned, the case was reopened
for you, and any rebuttal of that particular evidence Mr,
Cluff would have an opportunity to present, It has not been
opened, as I understand 1t, for anything beyond that, You
introduced the original application made to the State
Engineer which did not conform to the certificate issued

by the State EBngineer, Now, there may be some rebuttal

of that evidence,Mr. Cluff wants to introduce, and which, of
gourse, he has the right to do,

MR, JACOB BVANS: Certainly, but he 1s not prepared
to do it. The trouble is we come here, and he says he is
not ready, Provo City says they are not ready, Mr, Story
. comes here and says he 1s not ready, now we want to do some=
thing that will make these people get ready to go ahead with
this case,

: THE COURT: I think, Mr., Evans, theve issome
excuse for them in the possible outside understanding that
has existed that the matter would all be presented at once,
and having inquired as to the success with whizsh Provo
City was getting lts transcript, the xm rapidity with which
it was being made, they have all coneluded and probadbly
properly too, that the court would prefer those arguments
and presentations all made at the same time, same sessilon
of court at least, and I think all parties would prefer that
should be done,

MR, JACOB BVANS: Oh, I think that is the proper
thing to do, When we come to the point of arguing
this matter we should argue the matter in Salt Lake City,
ag 1t was done before, but I think we ought to know
specifically what they are going to talk about, I think
they ought to file some paper what particular part of this

decislion they object to,

THE COURT: Mr, Hateh prepred very definitely in
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writing and Mr, Story just exactly what they expected to be
heard upon, and I think Mr, McDonald presented in writing
the corrections that he desired., I think aside from that
there is no other, |

MR, JACOB EVANS: We ask the court to fix the
shortest time possible for this transcript to be brepared,
and we want to make it emphatic we insist upon this decree
being signed in some form at the earliest possible day,
some form or other so that we can proceed and go ahead,

Our clients are put to very great expense concerning this

' matter, and other clients,

THE COURT: I am inclined to think with reference
| to the expense there are many of the litigants here that
ought not to be required to join in paying any part of the
expense occasioned by these hearings. There are many
 of them that are not interested at all, I think Mr,
Willis' clients, probably none of them are interested in
the matters that are causing this delay, and many of the

? others are not, so that I do not think these expense

: incident to these hearings ought to go as the general

. expense, I think the parties vitally interested in this
question should bear the expense, |

MR, MCDONALD: I would like to say, your Honor in
- connection with that, the people in Wasateh county are not
taking any active part in this because it 18 understood by
them they will not be charged up with this extra proceeding,

I suppose that is true with Summit county?
| THE COURT: I do not suppose any of them are
interested at all tn this proceeding.

MR, MCDONALD: While on my feet I would like to
suggest to your Honor I have gone through the index to thesel
files apd I am unable to find an answer of Mr, North, I
called your Honor's attention to this morning. However, I

have a copy of the office files whizsh shows it was filed,
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It may be in the stipulation but not indéxed. I have
not gone through the files,

THE COURT: I have before me an alphabétical
liast of every person who had appeared in the case in any way,
and when we checked over the awards that I had made every
person who had appeared according to the record and
according to that list I had, had been awarded something,

MR, MCDONALD: ZExcept the clerical errors.

THE COURT: Except the clerieal errors, of course,
which we have cofrected. That is the reason, gentlemen,
in each instance I have asked you to find in the record
the pleading. If there was no pleading filed you
ought to have an opportunity to file one,

MR, MCDONADD: We claim nothing only as decreed
in the Fulton decree, It may be I omitted to file it with
the czlerk,

THE COURT: That may be attended to when you
check up, I will leave the files here,

MR, MCDOWALD: If I discover it is not on file I
will file an answer,

MR, A, L, BOOTH: If the court please, in this
matter of postponing, we should like to know whether Provo
City is going to ask the court to open up the case for
further testimony or not, Mr, Richards has not told us,

’MR. RAY: Mr, Booth, how can he determine that until
he reads this record?

MR, RICHARDS: That is what I answered.

THE COURT: I understand Mr, Richards at the
opening of the court when he first appeared stated to the
court he was unable to announce to the court what he desired
to do because he was not famlliar with the evidence, and
1f he could have an oppottunity of examining the evidence he:

could then announce to the court what steps he desired to

take, and I understand he has not that transeript yet.

DAVIS & CRAMER, SHORTHAND REPORTERAS, WALKER BANK BLDG,, SALT LAKE CITY




MR, A, L, BOOTH: I understood the court to state
a mement ago that except for Mr, Cluff and his client the
Provo Pressed Brick Company, there would be no opportuni ty
given for further testimony,

THE COURT: I did not intend to say 80; I merely
stated the case had not been reopened at this time for
any other purpose that that occaaloned by the introduetion
of the certificate of appropriation of the Provo Pressed
Brick Company, and the case was opened for that purpose,
and Mr, Cluff at the same time would be permitted to introduce
such evidence as he had, but I did not intend what the
court would or would not do in any other respect,

MR, RXY: I was merely going to try to end this
thing by asking the court to fix the first Monday in May
as the date for the presentation of argument in this matter,
Reason I suggest May is somewhat a matter of my own cone
venience, I have the April Grand Jury in the Federal
Court, and I have incoovenienced mipself a great deal to
meet some of these dates, and would llke to not have a
hearing during April,

MR, STORY: Would it be convenient for you last
Monday in April rather than first Monday in May?

MR, RAY: Doesn't give a full three months, and I
am sure My, Davis will km xkxem need three months.

IR, CHASE HATCH: There are several sounsel that
will be engaged in the trial of a case set at Heber first
week in May,

THE COURT: ~Counsel who will be interested in this
matter? '

R, CHASE HATCH: Yes, and I wish to say further
in my objections made here I did not wish to be understood as
discussing the question of Prove Clty and their rights, but
having filed motions, several motions, for modificatibn of

the decree my clients are interested in the delay, putting




it off and hmving to appear so many times,

MR, JACOB EVANS: It is the same old story. Every
lawyer that has any business at all has got cases, and I
may have cases, every one 'of us have cases now we cannot
set this matter for the convenience of one attorney because
it inconveniences other attorneyé. Then when we do set
a date to come here=~ Brother Story has had a long time
to prepare, he has not prepared, no readon why he should not
be prepared to go on, and the same way with Np, Cluff, It
seemsg to us a vacillating proposition to delay this matter and
we lnsist on getting to this decree am early as we can,

THE COURT: The court wants to, The court wants
to get 1t off its hands entirely as soon as he can, Did
you answer Mr, Story's gmestuon?

MR, RAY: Second Monday in May would be more
satlsfactory for me, because I think we will have one of
these unnecessary meetings which are irritating to Mr,
Evans and the most of us, 1f we set it too early,

THE COURT: I think I will postpone the matter
until the last Monday in “pril, I think from what Mr,
Davis says that will give time to get a transeript out,
and time for Mr, Richards to examine it, Mr. Davis hopes
he will be able to get it out in two months, and that
gives us three months, If, however, Mr, Davis should
find that he 18 not able to get it out I will arrange with
him so that he will notify me in time, and I will have all
parties notified not to come, and we will pogtpone the
matter, Unless some different arrangement 1s made we will
come back on the last Monday in 4April, What day will that
be? The 29th of April, at which time we expect Mr.Boule,
Mr, Story, Mr, McDonald and Mr, Cluff to be prepared with the
matters they are to present,

MR, JACOB BVANS: May'I suggest 1f the court is

going to meet last Monday in April for the purpose of hearing




additional argument whether it will be satisfactory to hear
that argument in Salt Lake City instead of soming here,

MR, RICHARDS: It will be entirely agreeable to
us,

MR, STORY: Suit'ﬁy sonvenience.

THE COURT: It goes without saying it would
suit the court's convenience, of course, If there is
‘nothing further in relation to this matter the question of
Commissioner should be settled today,

MR, RAY: Your Honor please, I ask without having
prepared a formal motion that the court enter an order
appointment Mr, Wentz at such salary as the court may think
- equitable for the administration of the waters of this
system for the year 1918, with this provision that the water
shall be distributed in accordance with the tentative decision
handed down by the court, except in this respect, that for
a period of readjustment the commissioner may have the
privilege of taking from secondary water and converting to
primary water a sufficient quantity of water to take case of
clients whose systems are not now in accord with the
quantity of water awarded to them, I should say xkexmmx
a quantity not in exces§ of 20 second feet, and such quantity
as the commissioner may think necessary for fhe purpose
of helping the water users during the period of readjustment.,
This is not to he construéd at all as for a period of
experimentation, or anything else, but for the period of
carding for this during the readjustment of their system,
because I do not want to be estopped on that at all,

THE COURT: I think I understand.

MR, WILLIS: May it please the court, I would
like to second the suggestion of counsel as to Mr, Wentz,
for the reason Mr, Wentz i1s more familiar with the matter
than any new party =ould be, I therefore think that my client

would be satisfied and we indorse, and would liketo see




your Honor appoint Mr, Wenfz for the incoming year.

MR, RICHARDS: Your Honor please, in behalf of
Provo City, we object to the appointment of Mr., Wentz at the
present time, and ask the court to indicate a time in the
future that will be satisfactory when this matter can
be considered, Ve are not prepared at this time to argue
the question, nor are we prepared to suggest the name of
another person, but my clients, I find, are not in favor of
the appointment of Mr, Wentz, and I am advised there are
other parties to this sult who are also opposed, Now,
what the merits of the opposition may ve I am not prepared
to say at the present time because we have not gone into
it, I had no idea this question would be up to day, and
we will be prepared, 1f the court will'give us a reasonable
time in which to consider the matter to present our objections.

THE COURT: Could you present them this afternoon?

MR, RICHARDS: No sir, I could not do it today.

- THE COURT: I understand from Mr, Wentz that if he
1s to be considered, that his plans are such he ought to
know immediately whether he is to be the commissioner or whether
he is not,

MR, RAY: 1In that respect I might make this suggestion
in Mr, VWentz's behalf, I have not talked to him about it,
but I do know that the government 1s very anxious to procure
the services of Mr, Wentz if he will consent to serve them,
and 1f he is to do that they must know very soon,

THE COURT: I understand that is the situation,

MR, RAY: It is a position of importance, The
objection of'Provo City to Mr, Wentz has been seasonal,

It has recurred with the season, though L 4o not know formal
objection has been made, Since your Honor was here there
has been almost constant dissatifaction by Proveo City as to
the appointment of Mr, Wentz, but it would seem to me that

the court has observed as carefully as counsel could ohserve,




or as the officials of Provo City could observe, the character
of Mr, Wentz's services, and he is the personal arm of the
court in this matter, and while I am certain of course

your Honor would not appoint anyone who waw doing injustice

to anybody, this matter ought to be settled now if possible,

THE COURT: Let me ask Mr, Richards a question,

- Why, Mr, Richards, couldn't you present your matter this
afternoon, could you indicate why you can't do it.

MR, RICHARDS: If your Honor please,  suppose if
we come asking for a change of commissioners it would be
expected we would make some suggestion of some competent man,
who could take the position, and we are not prepared to do
that,

THE COURT: But you zould give your reasons why you
think Mr, Wentz i1s not proper,

MR, RICHARDS: Possibly, I am not advised as to that,
but that was the thought I had in mind,

| MR, RAY: Mr, Richards, may I make a suggestion
here which I wish you would consider with your elients,.in
that matter, It has been my duty to get engineers for the
government and irrigation engineers especially, The war
and the added governmental work has created-such a dirth
of men of any experience in the irrigation matters that
it 1s extremely difficult to fiind anybody with experience
who is open to employment at all, and your clients might
take that into consideration, determining whether anyone is
availlable,

MR, RICHARDS: I say right now unless some capable
person is avallable we would not feel justified in urging
the objection, and we think-- at least I am adviced since
coming here, if we have reasonable time in whieh to pursue tbe
matter a competent man can be found,

MR, JOHN Ei BOOTH: On behalf of the West Union Canal




Company, Lake Bottom Canal Company, East River Bottoms Canal
Company, Faucett Fleld, Barton & Young, Park and McBride,
all of those, we are opposed to the appointment of Mr,
Wentz as commissioner, If the 2ity gets ready to present
theirs I wil/A nder take to present reasons now but wait.

MR, TUCKER: In behalf of the c¢clients I mentioned
the Provo Pressed Brick Company, Little Dry Creek Company,
and four power users, I will say those clients are opposed
to the appointment of Mr, Wentz this time, and we can be ready.

THE COURT: With reference to the four power users
you speak of were they awarded anything, have they any interest
in this case atall?

IR, TUCKER: They were made separate defendants.

THE COURT: And disclaimed any interest in the
water,

MR, TUCKER: They disclaimed to be the owner of
the water, but they were awarded user of the water, I don't
know exacfly what 1t 1s myself.

TﬁE COURT: Not iy thls decision,

MR, TUCKER: Prove City was given a certain quantity
of water for their power rights,

THE COURT: If I remember correctiy, that 1s the
reason I ask, so that you may know the vilew the court takes,
my view is those power users are not in this case at AR
they have no interest in the water. They have disclaimed
any interest, They say they do not own it and merely
use it under an arrangément with Provo City, and the court
awarded that water to Provo City, and they ean do what they
please with it as far as this »p decision is concerned, They
~ can use it for culinary purposes or any other purposes,
| MR, TUCKER: They were awarded that water for
power purposes,

THE COURT: They can change the xmax use, It 19

described merely as the water theretofore used by these power




companies, but the power companies are not given any right

in the water, and * thought I would call your attention to it
at this time, because probably you had overlooked that in the
decision, '

MR, TUCKER: We understand there is some question
as to the exact status of th&se power owners; they maintain
they have some rights.

THE COURT: They did not maintain it in the case,

I am disposed to take this matter up this afternoon and
determine 1t, because I thirk in fairness to Mr, Wentz if he
is to be considered by the court he should know it, T
know the application you speak of has been made to Mr, Wentz,
and know how anxious they are to get his services, and he
ought to be free to deal with such parties, if he is not to be
required to pursue this work, Now, are there any other
fleatures w:agake up before the afternoon seséion, when I
will take up nothing probably except the appointment of a
commissioner, If there is not the court will take a recess
at this time to one o'clock,
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MR, C, C, RICHARDS: May 1t please the court, we
have no specific objections to file or make as to Mr.,Wentz,
but we renew the objections that I am informed were made
to his appeintment a yéar ago, Our clients, Provo City,
feel as though the commissioner hag not been quite fair to
them in the discharge'of his official duties, There 1is a
want of confidence there that we feel that should exist, or
they felt should have existed heretofore, but has not, Ve
feel that in the appointment at this time of a commlssioner
to carry out the order of the‘court and findinga and decree

after it shall be entered that it would be proper to select




another man of equal qualification and equal standing in

the community that can have the confidence of all parties

to the litigation. The officials of the city feel as they
say they have felt, that the commissioner is rather closely,
associated, too closely associated with the plaintiff and
plaintiff's interests to oczupy this position with absolutexx
fairness to all parties, That he is also a land owner, and
& user of the water under one of the canals, Now, there

is nothing personal in this, if'your Honor please, We do
not desire to make it personal, but we feel that in this
litigation that is of such importance to all of the parties,
thet there ought not to be any question or feeling of

doubt as to the confidence in the party who is to execute
this order of the court., That is the way we feel about it,
if}your Honor please,

THE COURT: There were some other parties.

MR, CLUFF: If the court please, I am instructed
by my client, the Provo Pressed Brick Company to say that
they would prefer having another engineer that is here,

THE COURT: I am anxious to give all the parties
an opportunity to be heard, Judge Booth suggested =« do you
care to present anything with reference to the appointment
of the commissioner further than you have?

MR, JOEN E, BOOTH: Nothing further, We have not
had any consultation, we did not expéct an appointment at
this time, Of course, under the present conditions there
cannot be any distribution of water for a month, oxr anybhing
of that kind, and we were not prepared, All those clients
I mentioned 6ppose the appointment, but I will say that if
Provo City has a man to present I think we would concur with
them,

MR, RICHARDS: We are ready to suggest a name if
your Honor desires one,

THE COURT: Gentlemen, no reason has been given
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yet why Mr, Wentz should not be continued, The mere

faect, as Mr, Cluff said, his clients would prefer someone
else be appointed, and suggested that Mr., Wentz 1s too close
to the plaintiff, without any suggestion at all as to any
connection with the plaintiff, I don't know just what was
meant by your suggestion, If Mr, Wentz is in the employ
of the plaintiff, or in any way connected with it, ak it
might be an objesctlion to his reappointment, but I did not
understand you to make that suggestion , did you?

MR, RICHARDS: No, 1t is not our purpose to file
any specific charges or put Mr, Wentz on trial., It is aimply
a patter we have not confidence in Mr, Wentz, and we think
we should have, on the general statement, one that we have
& confidence in,

THE COURT: Do you care to make a suggestion?

MR, RICHARDS: Yes sir, Scott Stewart is a resident
of Provo, twenty or twenty-five years experience, a civil
engineer, and I am informed eminently qualified in every way
to discharge this office,

MR, JOHN B, BOOTH: We will concur in that suggestion,

MR, ROBINSON: Asfar as the Upper East Union Canal
is concerned, we are satisfied with Mr, Wentz, However,
there are some of the members of the canal company - and I
think that is somewhat to an exrtent universal among the
farmerg-- feel he ought not to be employed for the full
year, that there will be work exfending over a period of
possibly five or six months, and that Lt 1s too expensive
to have & man at all the time when the work that ls really
required of a commissioner extends only for a period of
sbout five months, and thils company feels 1f a commissioner
were appointed he should not be appointed with the undere
ptanding his salary wes to run for the period of a year,
but should be appointed fow & period from about May lst until

October lst, or maybe a month longer than that, and that ia




the objection thate=-

THE COURT: That same objection would apply to anye
one,

MR, ROBINSON: That would apply to anyone, So far
as Mr, Wentz 1s concerned, the Upper Hast Union Canal Company
has no objection to file,

MR, JOHN E, BOOTH: I suppose the question of salary
wovld come up after the appointment was made, and I would
like to be heard on that question,

THE COURT: You might discuss it all at the same time,
It is possible Mr, Wentz or Mr, Stewart, or whoever might be
requested to act might not want to accept it if the salary
wag made too low, Pogsibly be well to give your suguestion
a8 to that, Judge Booth,

MR, JOHN B, BOOTH: The people whom I represent feel
that it is a very great hardship on them the way things have
been going, I think in one company their expenses since this
sult commenced have run up a thouaand'per cent over what they
were before, Up to the time of the filing of this suit
Hyrum Thomas was commissioner for some years, A, L, Booth
commissioner a while, and Demoisey, T« F, Wentz one or two
years, and the expenses were practically nominal, and now
it has got so that it ia really a burden and we certainly
curcur in the idea that it should not pay an annual salary
at such rate as 1t has been going here, There isn't any
chance of stealing water now for anybody, consequently there
is no particular need‘of a commissioner today, and won't
be until probably May, or along middle of May or first of
Jurne, Now, the water is there running to waste, nobody
wants 1t, probably be water running into Utah Lake until the
first of June all the time, everybody can have &ll they decire,

8ll they need, all they want, because it ls there and nobody
to interfere with 1t, Now, why they should pay a come

migsloper two hundred dollars a month for nothing, actually




nothing, why, they don't like it, and when it gets so the
water has to be divided and regulated, why, of course then
there ought to be a commissioner and he ought to be

qualified and ought to be honest and true, and will do what
is right under the orders of the court, I notice this that
- the clients who recelved more water under this proposed
decree than they ever have received before are quite well
satisfled with Mr., Wentz. Those people who have had their
water cut down, and many of them have,I think there is
hardly anyone but what are dissatisfied with Mr, Wentz, I
suppose the inference is they think he has not treated t hem
quite fairly,

THE COURT: You mean in the findings?

MR, JOHN E, BOOTH: 1In the findings and in the
distribution, and they are quite earnest about this and yet
respectful, but they certainly want a change.,

MR, ROBINSON: If the court please, just a little
obJection‘to one statement of Judge Booth, I think the
Upver East Union Canal Company i1s not wholly satisfied with
the decree, but we are still satisfied with Mr, Wentz, We
have been cut down somewhat,

THE COURT: I didn't understand anyone was referring
now to thelr satisfaction or want of satisfaction with the
decision of the court, but merely as to the administration
of Mr, Wentz in dividing this water under the tentative
orders that the court has made from time to time in this
case,

MR, ROBINSON: I sgo understend 1t, kuk and that 1s
referred to, but we thought we should make that known, we
are not objecting for that reason,

THE COURT: Any other suggestion with reference to
the personality of the commissloner or the salary?

MR, RAY: Your Honor, I had suggested the abpointment

of Mr, Wentz, and as to one or two suggestions made I might




now give the court my views upon them, As to the question
of salary, it might be perfectly possible that there would
be but two months out of the year during which there would be
an actual division of water as between the primary users,

I can conceive of such a situation, I suppose that would
have beenr true last year, that was never a time but there
was sufficient water for the primary users, and it might be
contended there was no time last year but what that was 80,
but we carnot get competent men to hold themselves in
readiness twelve months to draw one month's salary, In
addition to that the commissioner under the decree of the
court, will be the supervisor of the system to see that the
necessary gates are in and ditches in good condition, Now,
we attempted on the Uinta year before last to put in a
commissioner late and thereby save expense, As a result

we found when the water needed division there were no
appliances for its division and there resulted from that great
confusion and great loss to the farmers. Under this system
there are about forty-seven thousand acres of land, and to
ralse the commissioner's salary, if he works twelve months,
would require about five cents per acre or five dollars for
8 hundred acre farm, That 1s not a very great burden upon
anybody to have the assurance the water i being properly
distributed, There are some expenses indident to this,

end I am not at all anxious to raise the expense of any

of my clients beyond the point necessary to get competent
service, and have some objection on the part of one client
tt least to the apportionment of the expense, but that has
nothing to do with the comnissloner, the apportionment of
the expense is not for the commlessioner, 1t is only for the
court if anybody has any objectlions to the apportionment of
the expense, Judge Rlchards has suggested we ought to
hove a man who zould have the confildence of all, The only

man who could pave the confidence of all 18 the man who has




never serviced, and the minute he has served a month then you
have to get a new man, | It is utterly impossible, a
commissioner serving ten thousand water users should always
have the confidence of all,

MR, JACOB EVANS: Fifteen thousand users.,

MR, RAY: Takes a man who has the intelligence,
courage and experience to administer this deecree, and there
is no objection but Mr, Wentz has done all those things,

Mr, Stewart is a personal friend of mine, engineer of high
standing, and i1s a resident and water user of Provo, two

- Oobjections that are urged against Mr, Wentz, If i1t can be
shown that MR, Wentz has any connection with anybody here
which renders him less efficient, I for my client, shall not
suggest his appointment, but no such thing has been made,
and I assume therefore it fould not be made, In addition
to that there is the question of experience with the use.of
the waters under this system, It takes a congiderable time
for a man to be able to do the work quickly and efficiently,
and know the system itself. Mr, Stewart has a fair
familiarity with that, although he has never devoted the
time to it Mr, Wentz has, It seems to me there is no
objection applying specifically to Mr, Wentz that could

be taken into consideration, The question of salary is

not what we would like to pay, but what is necessary to

ray in order to get a good man, Bngineers are in demand,
Engineers of experience are in demand and men cannot be
required to hold themselwves in readiness for one, two or
three months work per yeer, and I assume neither My,

Stewart or Mr; Wentz would consider a selary of five hundred
dollars for two months if that was all the work there was

to be done on this system,

MR, WILLIS: May it please the gourt, I, in behalf
of my client) want to do anything I ean in reason to ocut

down some of this expense, because it has become a great




burden on them, and the question is this, howewer can we
get an experienced ard capable man under other conditions.
If we can, or if we can get Mr, Wemtz to work for less,

then I would like to see it done, I do not know Mr,Stewart,
but I know this, I do not care how competent and how capable
an engineer may be, it costs something to learn what Mr,
Wents has learned in the years that he has served in that
capacity, men being egual in other respects, That is in
favor of Mr., Wentz. I have no particular favor, so far
a8 any man is concerned, but it looks to me like Mr, Wentz
is the most competent man by reason of his experience, and
urless there are specific charges that he is not doing his
duty I do not think that he ought to be displaced by a

new inexperienced man. Those are my feelings exactly.,
I don't know of Mr. Wentz having favored anyone. I was
prejudiced against him iy the beginning, but I found my
prejudices were without ground, and since that time I have
learned to place confidence in him, and my prejudices were
renewed by reason of what appeared to me to be the fair
handling of the water system for all persons concerned,

MR, JONES: I asked Mr, Ray to make an obje<tion
to Mr, Wentz on these grounds that the expénse for twelve months
in the year we object to, but as a man for dividing the water,
and so on, we did not object to him, but we do objedt to
Paying him for twelve months in the year instead of six,
and his expenses we do not think have been divided equally
among the Xxxixxxwxxxy litigants in this case, We feel
as thought he has put a little extra onto us, but it may
be that it is all right, We have not had the privilege
of having one of your decisions, so we hardly know what is
contained in that, Mr. Ray had one for the Provo Bench,
but we did not get one for the Timpanogas Canal, In fact,
we really don't kno&?&%at we have borrowed from our neighbors

what 18 in there,




THE COURT: Do you feel the method of apportioning
the costs and expenses as designated in this decision is
wrong?

MR, JONES: We 4o not think he has divided it
in proportion to the acreage that is under the system, Now,
for instance=-

THE COURT: You mean heretofore,

MR, JONES: Yes sir, pr, the power plant he
informed me wa§ paying about eighty-five dollars a year,
paid more some years and some years run sixty-five, Hereto-
fore we paild five dollars and sixty cents is the most we
ever paid until this litigation started, Since then we have
pald more than that every month,

THE COURT: I am free to say so far as the objedtions
to Mr, Wentz is concerned, there is néthing been»calied to the
attentiod of the court that would Justify the court in
giving any serioué consideration to them, No one has suggested
except the lest gentlemen, pcssibly,‘there had been some
discrimination in the adjustment of‘expenses ang aside from
that=~ there is nothing definite as to that-=- ne one has
even intimated that Mr, Wentz has not been always eminently
fair in his administration of the orders of the court , and
unless some suggestion of that kind is made, or unless it
was shown that he had some connection in some way, bore
some relation to the litigation, I would not think that his
position would in any way militate against his reappointment,
There are so many reasons to the mind of the court why a
change would be disastrous at this time that I am disposed
to appoint Mr, Wentz, unless it is shown, unless the ecourt
was satisfled that the salary that he would acquire was out
of proportion to what ought to be paid. I know nothing
as to what Mr, Wentz might say about the subject, and possibly

it would be well for the court to take a recess for a moment

or two so that some cohsultation could be had with Mr.Wentz

DAVIS &8 CRAMER, SHORTHAND REPORTERS, WALKER BANK BLDG,, SALT LAKE CITY



Jjust how he feels about accepting the appointment and what pay
he would have to have, I have just been examining the
order that waw made continuing Mr, Wentz in the position to
which he had been appointed before I had anything to do with
the case, and I find there that the order was he be paid two
hundred dollars a month, I do not think I ought to make
‘the appointment until Mr, Wentz has been consulted about
it, and 4if some of the parties will consult with him and
find out just what the situation is,

MR, JACOB EVANS: We suggest the court talk to
Mr, Wentz himself,

THE COURT; I would a little prefer counsel would
do it, so that you may have a free expression frol him, The

court #ill take a recess for five or ten minutes,
(RECESS)

MR, RAY: May it please your Honor, I have talked
for the first time with Mr, Wentz, and he announces he cannot
afford to tgke this position and does not care for it at
less than the compensation of twenty-four hundred dollars a
year, for which compensation he will devote his time to the
administration to the waters of the river,

THE COURT: Are'there any further suggestions in
relation to the matter now in view of the knowledge you have
what Mr, Wentz would desire?

MR, TUCKER: Your Honor please, I take it Mr,

Stewart would not be in a position to under=bid Mr, Wentz
| if it came to a thing of that sort, but we explained to him
we understood Mr, Wentz was putting in six months at two
hundred dollars a month, and Mr, Stewart at that time indicated
that i1f there was no opposition to him he would accept the
positlion under the arrangement which Me. Wentz had been

working., Of course, I am not in a position to say he will
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take the position at six months for two hundred dollars a
month, I think likely 1f it was not considered he was
under-bidding Mr, Wentz he would take the position, He
doee consulting engineering work here , and his other work
would merely fit in with his employment for six months on
the river,

MR, JACOB EVANS: I might make one suggestilon with
respect to this salary, As I remember it at the time
Mr, Wentz was appointed Mr, Tucker, also a civil engineer,
was drawing a salary, I think of one hundred and fifty dole
lars a monthe- two hundred a month, Mr, Taylor was also
employed, There were three engineers at that time, The
serviees of two of those engineers have been dispensed with
by Mr, Wentz, Now, the river system is such, it seems
to me, particularly during the time this ligitation is going
on, a8 to xk require the services of a men practically all
the time, Mr, Wentz 18 perfectly familiar with it, and we
thirk he ought to be retained in the position he now holds
at the salary he would expect. We think it would be very
unwise to make a change at this time,

THE COURT: Then I understand that the salary has been
two hundred dollars a month for quite a nuﬁber of years?

MR, JOHN E, BOOTH; Not for a whole year, your
Honor please, never has been for a whole year. Speaking
for the people who have to pay, there is a godd deal of
difference between the fellow who has to pay and the fellow
who gets it, and I am speaking for the people who have to
ray, and they are very much opposed to paylng for six months
in the year, from October lst to April lst, when there is
not a thing to do, that is any use to us. Of course, I
do not mean mut he could find plenty of work, He could
. draw plans and meke ditches, but it 1s no use to us when he
got througk, All of my cliedts are very much opposed to

this extravagant expense we are being put to, and if this




goes at two hundred d#ollars a month for the year it is going
to increase 1t about a third more, We do not like it,

MR, MCDONALD: Your Honor please, personally I
would prefer Mr, Wentz to anybody I know of as an engineer,
but my clients in Wasatch county who own the major portion
of land and water in that county 4o not need an engineer for
more then three months out of the year, They have absolutely
no use for anybody, as I understand them, longer than that
period, and I feel they would be very much opposed and feel
they were imposed upon by paying for twelve months out of the
year when they could along very nricely with two or three
months,

TH® COURT: Do you think your people in that county
could get along if a commissioner was appointed for only
two or three months in the year?

MR, MCDONALD: Yes, your Honor, they have got
along until this suit was commenced on an average of about
gixty«five dollars a year for two months service, as I remember
it, probably a little over, and since this suit started their
expenses have been five or six hundred dollars a year,

THE COURT: I don't think you really mean, Mr,
McDonald, that your people think their rights could be taken
care of with a commissioner on this system for only two or
three months in a year, = During the rest of the time
everyone taking water just as they cared to,

MR, McDONALD: VYes, your Homor, I understand up
in that valley,

THE COURT: 'Their rights should not be interfered
with?

MR, MCDONALD: Thelr rights shoudd not be inter=
fered with, As a rule there 1s plenty of water and will
be under the system during the high water pexiod up po
practicaliy July lst, during which time they do not need any

commissioner, Then there 1s July and August, period they




do need a commissioner to distribute water, and I think if
I remember I called the court's attention to that and also
offered some evidence during the trial of the case by Mr,

Clegg that the irrigation season in that county was two or

three months for which they would need a commissioner,

MR, SOULE: I think what Mr,MeDonald says also
~applies to our clients in Summit county, their rights are
being adjudicated very largely; no dispute as to the amount
of water they get and time they get it, I think before this
water suit was commenced they had very little expense, 1if any,
on the distribution of water, and there is half a year in which
they do not'need any water,

THE COURT: I do not think those suggestions
would have anything to do with the salary that was pald
or the time the commissioner-- it might have considerable to
do with the apportionment of the costs, If it could be
sonceived there are users who are not interested in the distri-
bution of the water except during two months, or the storage
of 1t, or interfered with it any other time, why,of course
probably they ought to be taxed with the costs in proportion
to the time they have an interest in it, but I do not understend
your people mre just in that situation,

MR, RAY: It seems to me that is utterly at
variance with the evidence in this case, The reservoir
is turning water whenever it becomes low, and every water
user is interested to see that they only take out what is
turned in,

THE COURT: I understand these gentlemen say there
is only two months when they care how much they turn in
or how much they take out, I hardly can see how that can
be, how much they store, or how much anyone else might
interfere with the atream, Is that true, don't you use water
for any purpose more than two months in a year,

MRy MCDONALD: If your Honor will remember the




testimony of Mr. Clegg, he is one of the leading irrigators

in Wasateh county for forty or fifty years, and my remembrance
of his testimony was they would x®x have no need for the water
commissioner outside of three months in the year, That is

my remembrance of Mr, Clegg's testimony. I have talked it
over time and again with him, and he sald three months would
be the limit for whieh they would need & commissioner oxr
engineer,

THE COURT: My recollection of the decision is you
have some awards that extend over the three months, and the
awards to others interfere, The fact that before litigation
parties were without expense 1s hardly an argument, what the
expense was with reference to the expense afterwards, be=
cause that 1s always the case up until the time some trouble
commences, partles have no expenses whatever, Taking
water out of a stream after litigation is instituted, there
are certain expenses, of course, that must be borne,

MR, C. C, RICHARDS: May it please the court, it
seems to me what has been sald 1s very strong and persuasive
argument in favor of the appointment of Mr, Stewart, From
the first of November until the first of May I cannot imagine
there could be a aistribution of water neéded by a water
commissioner, Certainly the irrigation is over by the first
of November, and certainly the water is so high during April
there sould be no need of distribution bhelore then, That
then leaves six months , May, June, July, August, September
and October, might take in another month, leave it at six monthyg
Now, if these men are of equal qualifications and I undere
gtand Mr, Stewart's qualificationg-- Brother Ray has testified
of it-« only I have no personal acquaintance with him, if you
have the matter simply with the service, the acquaintance, the
opportunity, with the expense in half, it seems to me that
ought n to ve not only persuasive, but conclusive,

MR, A, L, BOOTH: If the court please, Judge




Richards was not here when the testimony was given, 4s I
recall it the evidence shows that in 1916 there was a short-
age of water in April and May, and all of the months except
June, and they were getting along with about half of the
usual amount in the month before high water came, The
Provo Reservoir Company will begin taking water out, I think
- in April, and will be using it from then until the end of
the irrigation season, so that it will be necessary for the
services of a commigsioner for lomger than the three months
that are covered by the irrigation season in Wasatch county,
Not only that, but I think one reason why their expenses
have been so small before the suit began was because they
had no contrivances whereby the water could be measured,

Mr, Wentz has taken measureﬁents and observations at the
head of all the canals and irrigation ditches on this whole
system, as I understand, and is prepared ndw to suggzest the
kind of devices that should be put in so as to en;ble the
use of the water to be made in an ezonomical way, Now,

Mr, Stewart has not had the experience in going over this
system, It is true we do not question his competency, bdbut
Mr, Wentz having all that inférmation and being ready now to
suggest to the users of the system'the kindg of gates and
kinds of measuring devices that ought to be put in, it seems
to me at least for this year there ought to be no change in
the commissioner because of the necessity for getting these
things in shape, and after that possibly the expenses can

be reduced a considerable amount so that a man who is not

an engineer would not have to be on the whole system all the
time, They might have it so that an orfiinary individual

can make the obseEVatiﬁns and tell how much water i1s going
down, but we do not think it would be wise for a change at

the present time,

TH#& COURT: Is Mr, Stewart in the court room, I

want to know 1f Mr, Stewart is willing to take charge of thisg




matter and do it for twelve hundred dollars a year, Have
you read Mr, Wentz's report for the last two or three years,
gentlemen?

MR, C, C. RICHARDS: I have not gseen it at all,

THE COURT: They are on record.

MR, C, C, RICHARDS: I was going to suggest I presume
.the observations made by Mr, Wentz are part of the case and
they can be read by another man who understands just that kind
of business so that it will not be lost to Mr, Stewart if he
should be appeinted he can take up the record of these
measurements and observations and pass upon them same as Mr,
Vientz,

THE COURT: I am not disposed, gentlemen-= I don't
¥now the court ought to, although I feel very positive that
I am doing an injustice to the litigants, but it is at the
suggestion of most of them in making any change, dbut if Mr,
Stewart comes into court and I will examine him somewhat,
what experience he has had in water distribution, that is,
taking care of water systems, and if he has had the experience
I don't know that I ought to require you to keep Mr, Wentz
at this additional cost, although I think, gentlemen, my opin-
ion is it will be worth very much more to you than the extra
cost from what I have observed of his work as shown by his
reports and evidence in this case, and yet where the parties
are 8o insistent they want the axmpmx expenses cut down I think
possibly we ought to do it, If Mr, Stewart will say that he
will take charge of this work and do all that ls necessary to
be done from the firsﬁ'of the year to the last of the year
for twelve hundred'dollars, I possibly ocught to employ him,

MR, RAY: 'That, may it please the court, would
involve, I assume my clients Provo Bench, I would insist upon: a
full report of the distribution during the summer that
takes a great deal of office wbrk at the close of the

irrigation season, Prior to Mr, Wentz taking charge of this




there was an engineer on each of the three divisions during
the summer, and I have not made a comparison, but I assume
that the expense to those three men exceeded the expense
whizh Mr, Wentz would now incur taking charge of it alone,
There can be nothing of more importance to the litigants here
for future litigation and for the purposes of this suit

than a complete record of the transaction of the commissioner
' himself, his gauge heights and everything else, and that
must be done during the non irrigation season,

THE CQURT: Whoever takes charge of it must take cam
of the situation during every month of the year, so far as it
needs any care,

MR, RAY: I wish to say further I remember one year
Mr, Demming was the commissioner and did not make a report,

We had to bring the matter up and had two or three hearings,
| and had quite a time to get him to make a report, He saild,
that will take a lot of time and time of the office, Finally
we got the report made, | Now, Mr, Richards suggests these
reports aré made and can be read by Mr, Stewart, That takes
time to read them, I think in one year there 1s something
like fourteen or fifteen parts of the report here, It will
take Mr. Stewart the balance of the non irrigation season
to get into his head what Mr, Wentz already knows about it,
It seems to me the height of noncense to change this for
twelve hundred dollars a year, I call your honor's attention
to another thing, As far as the expenses are concerned,
I think the Provo Benéh and Provo Reservolr irrigate about
fourteen thousand acres or nearly one third of the acreage
in this valley, It is not a question of numbers requesting
this thing, and we think Mr., Wentz ought to be continued,
We think we are getting a man cheap when we get a man at
twenty-four hundred dollars xk as capable as Frank Wentz is,
and think 1t would be a mistake to make a change,

MR, ROBINSON: I believe I started the argument




about economy, and in behalf of my company I wish to state we
would much prefer to have Mr, Wentz continue this year under all
the circumstances that this case is in, Now, we feel it

would be economy to have Mr, Wentz contirue at twenty four
hundred rather than to have anew man come in and assume the
responsivility at twelve hundred, However, for economy we

‘do not feel that would be economical, that is the Upper East
Union Canal,

MR, C., C, RICHARDS: Replying to Brother Evans I
have simply this to say., I appreciate that it takes time to
read figures, I read figures for the last forty years, and
typewritten figures as well as those written by pen, It
takes an expert also to familiarize himself with it, and
I am prepared to say that after having been in quite a number
of irrigation suits before this, it doesn't take all the
time from the first of April to first of November to dise
tribute water by water masters in any part of the country.

I have been in, and I have been in a number of the gounties
from here north two or three hundred miles, That there may
have been a shortage in April I do not pretend to say, I

do pretend to say it is an unusual thing for there to be a
shortage in April when it becomes necessary for watermasters
to go on the stream and distribute water, It is a rare thing
when water has to be divided among the users before thelfirst
of May, and add two months more to it and take sixty days

for reading flgures and getting acquainted with it, then

you have but eight months, and if there be work from the
first of December, dufing December and January and February
and March for the water commissioner, tell me what it is,

As has been suggested, he may make plans, but plans for what?
These people who anre going to put in headgates have got their
plans to make, and have to pay someone else for the making

of them, The preparation of the plans and execution of them

it 18 not part of the order of thig court, I take it for




this commissioner to go out and prepare plang and specifications
for the headgates. That is a private matter.

MR, RAY: They must be put in,

MR, C, C, RICHARDS: To conform to the directions,
When he comes there he has got his six months time to see that
will be done, They will not be putting in headgates in
February, January, March or December, and if they do, they
‘will have to be approved at the opening of the irrigation
season, so that it seems to me six months is ample time, or
seven months or eight months,

MR, A, L, BOOTH: Mr, Stewart is at the door,

THE COURT: What experience have you had in the
distribution of water and handling of water systems?

MR, STEWART: Well, my experience has been
generally along those lines, I havebeen employed by various
companies, various periods by the Prove Reservoir Company,
and perhaps for the longest continuous period, and that
work involved not so much the distribution of water as
it did construction and other problems, and did involve
the distribution of water at times, and my general
experience has been something the same as that, except that
b have had no long experience handling the'distribution of
water alone, I have had a general engineering experience
for about twenty years, _

THE COURT: Have you examined the reports made by
Mr, Wentz and Mr., Deming during the time they were water
commigsioners here?

MR, STEWART: No, not fully,

YHE COURT: I mean generally?

MR, STEWART: Only partly.

THE COURT: Do you know what they cover, do you
know the work covered?

MR, STEWART: VYes sir, in a general way, because

I complied the aecreage under the Provo Reservoir Company!s




system, and have been over the entire system and know pretty
mueli where all the laterals are, and the distribution in a
geheral way, but not in a practical way,

THE COURT: And the records of measurements and
all that matter that has been done?

MR, STEWART: In a general way, yes,

THE COURT: It has been stated you would be willing
to undertake that work and do it for twelve hundred dollaxns
a year, is that true, can you do 1t for that amount of
money?

MR, STEWART: I gid not intend to make that state=
ment in that form, I was asked whether I would accept a
position under a salary of two hundred dollars a month
during the irrigation season, and I saild that I would do that,
two hundred dollars a month and expenses during that period,
and be compensated for any other work at the same rate
that might be necessary during the balance of the year,

That, as I understood the irrigation season was considered

as 8ix months, and my reply would only be that way, that I
would expect compensation for the other six months in whatever
amount of work was done, I would expeot compensation at the
gsame rate, I would not care to considervthe matter on

the basis of twelve hundred dollars for the year,

THE COURT: Well, you say you are somewhat familiar
with what Mr, Wentz has done, those reports, and Mr, Deming
did; would you say you could do that work in six months of
a year?

MR, STEWART: No, I wouldn't say that, I would
think perha#s the work may not involve as much detail work as
they have done, because they have been preparing for this
suit, and it might be possible that could be handled furing
that period, but I realize that certain consultation work
wlll be necessary during the balance of the year, and I would

not care to accept the position with the understanding what




work would be done gratis, or that it would not be paid for
at the same rate that the other work was when * was in the
actual service, I would be perfectly willing to do all
the making of the compilations and do everything that could
be done during the other period of continuous service, but
whatever is done as extra work in the rest of the year, I
~would certainly expect compensation at the same rate,

TiE COURT: That i1s all I care to ask unless some-
one else wants to ask some questions,

MR, A, J, EVANS: I want to observe, if the
court please, been some things sald here about some people
and others objecting. I want to say I am one of those that
are objecting, I am not only a member of the Provo
Irrigation Company, and bear this burden, but I am also quite
& large owner of water, having purchased it from the system,
Now, the least money paid involves the most profit, We are
paying our own engineers two hundred dollars a month, and
paying them by the year, and talking about the time of watering
it is getting now quite the common thing in this zounty that
water 1s used on lands into December unless it freezes up,
The slfalfa is regarded by a good many practical farmers,
that alfalfa watered late in the fall is ﬁhe best irrigation
and is the most productive to the erop of any time it can be
used, Now, the conditions may be different up in Ogden
about the fore part of the year, I don't know, In our country
April and May i1s usually short and needs looking after, I
can easily see how some of our good brethren that are up
at the head of the stream perhaps don't need anybody because
they help themselves, We have had some experience in that
other places, Now, the Provo Reservoir Company waters about
;1%£ﬁusand acres of land, the Provo Bench about four thousand,
and I think that i1s very nearly half that i1s watered in
this county, and the Upper Bast Unlon added to thate- I

don't Xnow just what their amo@int 1s=~ so that I think when it




comes to the acreage-- everything else has advanced, I belong
to a comparny that only last week we met and advanced our
foreman a hundred dollars a month, making three hundred
dollars we pay him, We ourselves are paying fifty cents
more for all the work for team work and earth work than we
have ever paid before because conditions having been
~different and it seems to me Mr, Wentz is real modest, and
it would be suicidal policy at this time to make any

change, Perhaps in a year from now it may be different
but we will meet that when we come to it, I might observe
further that Bishop Gardner, man of large experience, is

the superintendent of the sugar factories of this state,

and he says he would rather have fall water late in the

fall to irrigate his crops, It absolutely assures a

crop of graiy next year without another drop of water, That
has become quite prevalent, Down in Milland county, same
in Beaver, Down there they do most of their watering

late in the fall, They tell me when they can do that and
have proper irrigation it insures their erops so when you
talk about confining it to three months or possibly six months
it will be a folly to do such a thing because our experience
does not bear out that condition, |

MR, JOHN E, BOOTH: Do you think it is necessary to
have a commissioner to distribute the water in December?

MR, A, J, EVANS: I would say I would think it
more important then if what I said be true, that is the
most important irrigation, it should be divided then, because
the water is not enough then to go around to give everybody
what they want and consequently it should be distributed in
proportion to thelr ownership,

THE COURT: The rate, the proportion of costs that we
apportion to the Wasatch division was on the basis of only
one hundred and thirty days use of water, and on the 17th
Class only ninety days, so that they get the benefit of
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this situation where theilr shorter season is up there, The
length of season, or length of time that they use the water
was taken into consideration in fixing xE the basis of
apportionment of costs, so that the users up in Wasatch
and Sumnit counties that you refer to do rt pay the same
proportion you do in this valley, You have the entire period.
The order of the court is that Mr, Vlentz be appointed,
and his salary be fixed at two hundred dollars, and I do
that, gentlemen, because I am satisfied from all that has
occurred here that it would be éuch a mistake as I ought not
to ilmpose upon these persons who object so strenuously to
the change, No reason has been given satisfactory to the
cdurt at all for a change, and when I examined Mr, Stewart,
he does not understand he was to do this and be limited to
six months at two hundred dollars a month, The court knows
enough to know what ﬁhe commissioner has to do, and knows he
will be here the greater portion of the year, Posglbly
ten months will be sufficient, but the saving would be so
small in makirg a change by limiting to the actual time--
and that is what Mr, Stewart's proposition, two hundred
dollars a month for the time he puts in=- the saving would
be so small it would not be appreciable to the amall holders
at least. The large interests have practicélly all expressed
their prefdrence to have no change, and to have Mr, Wentz
even at the salary for the entire year, and the matter as
presented by Mr, Ray, figured at about five cents an acre
without taking into consideration at all the power users
that are charged with a portion of it as I take it-- that
was g figured Just at the acreage-=- a considerable portion
of the payment is made by those who do not use water for
irrigation, so that it does not seem to the court that the
court woulda be doing its duty to change commissioners until

this case 1s ended, After it 1s ended, after the decree

is entered, it might appear different to the zourt, but that
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order may be made now until the further order of the court,
Now, are there any other matters? Now, I am ineclined

to think, gentlemen, that the costs which are not much
of course, but costs of such hearings as ﬁe have today, and
which 1s made necessary practically-- that is practically do
not accomplish anything for the general litigation-- made
necegsary because the city and the power company, Utah
‘Power and Light Company and the Washington Reservoir
Company were not ready to proceed, I think the costs here
today ought to be apportion to those people alone, It is
true this last matter was of an interest to all, but the
expense of having this session today was not occasioned
by reason of this general matter, and I am inclined to
think that cost ought to be apportioned to those parties,
What have you to say, gentlemen, who are interested in that,.

MR, RICHARDS: No objeection,

THE COURT: It don't ambunt to very much, but I
don't think that the litigants, such as the clients represented
" by Mr, Willis and these other parties ought to be taxed with
the zost of these hearings which are in a sense abortive by
reason of the fact you could not .be ready.

MR, RICHARDS: We are quite‘willing to pay any cost
we are responsible for, »

THE COURT: I think Mr, Soule's ciient, Mr, Story
and the city ought to pay the expenses of today's session,

MR. RICHARDS; The eclerk will apportion that I suppoee

THE COURT: What do you say as to the proportion? | i
I had supposed pay about one-third each, I do not suppose it /
will amount to much, Mr, Davis' per diem and the court's
per diem is all I know of, I do not know of anything else,
I’will have the celerk notify each of the parties of the
amount assessed to them, Now, 1f there are no other

matters to come before the court, the court will takeé an

adjournment until the last Monday in April at SBalt Lake City, /
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» unless there is some objection to it. If there is objection
: on anyone's part, the court will come here, Very well then,

it will be in Salt Lake City,
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IN THE DISTRICT COURT OF UTAH COUNTY, UTAH,

CE N0 101 TERee
PROVO RESERVOIR COMPANY, )
Plaintiff,
Vo S May 22, 1918,
PROVQO CITY, ET AL,
Defendants,
Semneenw «000=mnennun=

THE COURT: Gentlemen, if you are ready to proceed
with this matter, we will take it up,

MR, CLUFF: If the court please, there is just a
little testimony I wish to offer in explanation of the last
testimony, of the exhibit that was offered, application of
the Pressed Brick Company, I will have Mr, Wentz take the
stand,

MR, A, C, HATCH: Just a moment, if the court please,
I would like to know just what will be the extent of this
hearing, k My understanding was that the entire rights of
the plaintiff and the defendant Provo Pressed Brick Company
would be finally determined at this hearing, Am I right?

THE COURT: I had supposed there was nothing left
undetermined except the effeet of the evidehce you introduced
when the case was reopened for that purpose, which, as I
remember it, was the application made to the State Engineer
upon which was based the final certificate of appropriation.

MR, A, C, HATCH: We have a certified copy of their
proof of appropriationbthat we think ought to go with that
applicetion, and we would offer it if the court will permlt
at this time, as being corroborative of what their intent
was, not only at the time they made the application, but at
the time they made their proof,

THE COURT: Very well, it may be recelved,
MR, A, C, HATCH: That will be all,

THE COURT: And I understand the proof will apply
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to that,
MR, CLUFF: That will be all,

FOES IR LS R 0 52 D UD BB TH NE TR YD WD ) D S0 e Gh B e 0 G BO E R ED EB v o S B eo mems

T, F. WENTZ, called by the Prove Pressed Briock Come
pany, testifles as follows:

DIRECT EXAMINATION by Mr, Cluff;

Q Mr, Wentz, I hand you here Exhibit 260, ask you to state what
that 1s?

A Exhibit 260 i1s a tabulation of the flow of Tanner race, City
race, IFactory race and the East Union from 1902 to 1918
inclusive, tabulated from the original notes of the commissioners
by myself,

MR, CLUF}: I don't know, if your Honor please, but
there are other exhibites thut cover a great portion of thig,
but I desire to offer this at this time as being condensation of
all these streams,

MR, A, C, HATCH: 1Is thie already in evidence
In the case, the substance of what is here tabulated?

A The discharge of the Pactory race, City race is in efidenoe.

MR, WEDGWOOD: This is the first time they arve
grouped,

A (Yes, all four,

MR, A, O, HATCH: The Tanner ruce and Rast Union are
also in evidence,

A I think not, _

MR, A, C, HATCH: I understand this is additional
evidenge of your right, what you are now offering,

MR, CLUF¥: I am just offering this for the purpose
of showing the amount of water in those three races,

MR, A, C, HATCH: There are four,

MR, CLUFPR: well, the Bast Unilon of course ige. the




three races are the ones that are mentioned in the application
of the Pressed Brick Company.

MR, JACOB EVANS: But the Bast Union is included with
the other three,

MR, CLUFF: Yes, but it is thbulated separately,
however,

MR, A, C, HATCH: Now what purpose i1s there in the
.East Union in this?

MR, CLU¥F: There i1sn't any purpose of the East
Union whatever,

MR, WEDGWOOD: There may be some purpose in cone
nection with the East Union, it might be meterial,

MR, CLUFF: 8o far as we are concerned, we are
perfectly willing that the tabulation under the head of the
Bast Union may be not coneldered in, and mey be stricken
out,

MR, A, C, HATOH: The purpose, I understand, is to
show the ﬁuantity of water you would be entitled to under
the findingé of the court,

MR, CLUMF: It is to show the quantity of water
in those three races,

MR, WEDGWOOD: During the years specified.

MR, CLURN: Yes. |

MR, JACOB EVANS: And do you c¢luim to have used it
during those years?

MR, CLUFF: Yes,

MR, JACOB EVANS: With the exfieption of the Hast
Union that you don't élaim has any bearing?

MR, CLUFF: Has no bearing whatever, because the
Bast Union goes above our penstock, However the water comes
together,

IR, JACOB BEVANS: But you don't e¢lailm you can use
any portion of the water belonging to the Hast Unilon?

MR, CLUFF: No portion of it,
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A

MR, A, C, HATCH: We have no objection,

THE COURT: It may be received,

CROSS EXAMINATION by Mr, A, C, Hatech:
Now, Mr, Wentz, did you make any of these measurements your=
self?
In the year 1913, measurements orn the 4th page I made, that
is the last page,
That would be 1913°%

114 end '18,

Do you know whether or not during any of the years covered
by this tabulation the Provo Pressed Brick Company used any
water other than that which came through the Tanner race,
City race and Factory race?

No, they would not use all of that flow, You see there

is a small stream that comes in below the penstock of the
Pressed Brick Company of about four to five second feet,
and during the low water season why the Tanner race is
supplied by seepage down the rivex,

So that they would then during the law water season have
only such weter as flowed in the City race and Factory race?
Less the fouyto five second feect that comes in below the
penstoclk, '

And the measurements here given for the Tanner race where

are they measured? |

They are mede about a mile and a half below the Pressed Brick
plant,

So that the tabulatiop here would not show in any way water
flowing through the Tanner race to the Pressed Brick Company's
plant?

No, the Tanner race is taken out about a mile erd a half below
the plant, possibly not that far firom the diversion, from

the river, and water is collected and supplied from seepage

water rising irn the river, Very little water going to
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MR, A, C, HATCH: We have no objection,

THE COURT: It may be received,

CROSS EXAMINATION by Mr, A, C, Hatch:
Now, Mr, Wentz, did you make any of these measurements your=

self?

In the year 1913, measurements on the 4th page I made, that

is the last page,

That would be 1913%

114 and ‘18,

Do you know whether or not during any of the years covered
by this tabulation the Provo Pressed Brick Company used any
water other than that which came through the Tanner race,
City race and Factory race?
No, they would not use all of that flow, You see there

is a small stream that comes in below the penstock of the
Pressed Brick Company of about four to five second feet,

and during the low water season why the Tanner race is
supplied by seepage down the rivex,

so that they would then during the law water season have
only such water as flowed in the City race and Factory race?
Less the foupto five second fect that comes in below the
renstock, |
And the measurements here given for the Tanner race where

are they measured?
They are made about a mile and a half below the Pressed Brick
plant, |

So that the tabulatiom here would not show in any way water
flowing throﬁgh the Tanner race to the Pressed Brick Company!'s
plant?
Yo, the Tainer race is taken out about a mile and a half below
the plant, possibly not that far firom the diversion, from

the river, and water is collected and supplied from'seepuge

water rising in the river, Very little water going to
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the Tarner race comes through the Pressed Brick plant during
the low season,

And none of the water in the East Union reaches the Pressed
Brizk plant?

No, none of it,

CROSS EXAMINATION by Mr, Wedgwood:

Mr, Wentz, do you know whether, as a matter of fact, this
Provo Pressed Brick Company used the waters of the Tanner
and City race as it flows over their owrn land utilizing the
fall of the water for power before they made any application?

MR, JACOB EVANS: Did you say Tanper and City |
race?

MR, WEDGWOOD: No, Factory and City race,
Is so, what &ears?
They used the Factory race up to about 1910, and after 1910,
I think the enlargement or the combining of the flow of the
City racé and the Factory race was made, lafter part of the
year 1910,
Well, what wes the first year they used water for power if
you know?

I don't know of my own knowledge.

MR, A, C, HATCH: That is in evidence,

They used 1t in 1902 and '93, did they?

I couldn't =ay,

What was the average flow, if you krow, of the Fagctory and

City race during 1902 and '03=~ that is the first two years,
isn't 1t, there?

MR, cﬁUFF: Doesn't extend to the entire year,

Captain,

MR, WEDGWOOD:; No, during the summer season, the
irrigation season,

The average flow of the Factory race for the year 1902 was

24,66 second feet,




A
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A

And City?
You want the average flow of the City race during 1902%2
The two of them combined, that was the two that were
avallable on their land, was it not?
MR. A, C, HATCH: The two that were used at their

plant for power and irrigation also,

Might as well give it to me up to 1910, that is the time I
want,
You say the Factory race up to 1910 and thern the combined flow
after 19107

Take it up.to 1910, including the year 1910, give me the
average of the City race and Factory race?

The average up to and kneluding the year 1910 is 34,35 gecond
feet, ihat is fhe average of the Factory race flow
measurements,

This suit was commenced in 1913?

V14, |
Now, can you give me the average of the Factory and City
races up to 1914, that 1s, including the year 1913%
Average is 39,02 second feet,
Now, I notice on the plats a stream of water below the
penstock of the company, and you said something about four
second feet,

It is between four and five second feet,

That don't come in this?
Yes, that is not available, it in these quantities, but it
is not available to the plant,

Now then, deduect that amount from the mf average up to 191.0?
Dedueting four and a half second feet from the average

up to 1910 leaves 29,85 second feet,
Now, deduct the same amount from the years 1911, '12 and '13
that you have given me? |
That 1s 34,52 second feet,

Now I ask this to see 1f my understanding is correct, Is this
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the quantity of water that you have testified to, that is the
mear flow that the record shows flowed through the City and
the Factory races, as you have testified to during those years?
Yes, this i1s the average measurements that are on the record;
all the measurements that are in the record,

And was there any other source that the Prove Pressed Brick
Company could get water over their wheel except through these
races during those times?

Well--

Did it have to flow thiough there, all the water they used?
No, part of it could come from the supply through the Tanner
race,

I know, but it got there,

During the low water season there isn't any flow from the
Tanper race,

I am not asking you about that, this is all the water that
the record shows flowed through there?

Yes sir, ' |

Could they get water on their wheels from any other source
except these sources you have spoken of?

These measurements are made below the ﬁenstock of the plant
in the City and Factory races, and there is a by-pass running
over each of these to the Panner-- |
Is there any other ditch that leads to their wheels through
which they could get watef except thése you have xrakx specified
here-~ I gee you don't quite catch me, I am talking about the
irrigation season, during the irrigation season is there any
other source? A, No,

Not during the irrigation season? A, Yo,

MR, WEIGWOOD: There is one question, 1f the court
will just give us three minutes some objections, Mr, Hatch
and I have not been able to get together,

THE COURT: Very well,

(RECESS)
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CROSS EXAMINATION by Mr. Wedgwood continued:
Mr. Wentz, in order that the situation may be clear con=-
cerning this Prove Pressed Brick Company, the whole situation
with reference to the flow of water thoough the brick plant

wheel, what influence may or may not the quantity of water

“that is in the Upper East Union have?

Well, it is an addition, purely an addition, Now, for
instance, take on the 20th of this month, the total flow
through the four races was 102 second feet; the Upper Bast
Unilon was flowing 29,22 second feet,

MR, JACOB EVANS: Mean the Upper East Union?
The East Union was flowing 29.22 second feet, Now, of course
the city may elect to take all their water through the East
Union, thern we would have to supply=-~- and suppose the Factory
race were entitled to a hundred second feet, it would make
the Fastory say 140 second feet at this point.
You say the city may take all of its water now through the
BEast Union, what do you mean, the water of the Factory
race and of the City race?

MR, CLUFF: I SR B et e T ey eyt
petent, immaterial, I cannot see what differénce it would
make what the city may elect to wx do with reference to the
East Union, how it couldrin any way affect this'hearing, or
the rights of the Pressed Brick,

MR, A, G, HATCH: Our theory, if the court please,
1s based upon our construction of thelr application and their
proof of appfopriation, and that 1s, that all the water that
they made application for and all of the water that they claim
by thelr proof to have appropriated is such water ag was run

through these races for the use of irrigators, and for the
uge of the clty below their plant, We think the court will
also construe that thelr right is subject to the clty's use,

and if the city shall choose to diwert all of its water which
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it is in evidence here they have the right to do and have been
doing for a number of years, switch it back and forth, as
the city water master was advised for the best interests of
the different irrigators, the city may atany time practically
deprive the Pressed Brick Company of any water with which to
turn its wheels, and that will be true absolutely 4if it
diverted its entire supply through the Xast Union Canal.
| Now, whether or not the city has heretoforeee

THE COURT: Now, this question objected to is
merely a question asking Mr, Wentz to explain what he meant
by a former answer., He stated that the city might take
all of thelr water through the Bast Union Canal, and General
Wedgwood's question now was whether he meant in that answer
to include water that flows in the Factory and City races,
and I do not think the suggestions that are incorporated in
the objection and your answer to the objection apply to
this question, This is ®m merely a question asking him to
explain what he meant by that former answer, whether he
included in that former answer the water flowing in the
Factory and City race,

MR, CLUKFF: Note an exception,
No, I mean the water that has been awarded to the city by
the decision except the portion that goes to the Tanner
race, A
You say the city may elect-- if 1t elected to take its water
through the East Union would it then-- would the water then
be flowing in the Factory and City races?
No,
What 1s wha£ I meant, ©Now, 1f we assume that the ecity
did elect to take all or a portion of its water through the
Bast Union would there be any water flowing in the City and
Factory races except seepage water?
That is all, |

What?




&

i
That is all except the seepage and inflow water,

MR. A. C, HATCH: Four or five feet that comes in
below,
Yes, the four to five second feet that comes in below the
penstock,

Now, the effeet of that would be no water would run in thig

mill, Provo Pressed Brick Company?

Yes
Now, 1f the Provo Pressed Brick Company took one hundred
second feet of water according to Mr, Cluff's contention
at such time, where would that water have to come from?
Come from the natural fm flow of the river.
Now, that water, what would become of it as to any useful
purpose, or being put to any use after it went through the
wheels of the Provo Pressed Brick Company?

MR, CLUFF: I objeet to it as immaterial and
irrelevant, not within the issues of this case.

,THE COURT: Objection is overruled.

MR, CLUFF: Yote an exeception,
All water that passes through the Pressed Briock Company that
doeg not supply the city below is wasted, goes to the lake,
The city would have all the water it was enfitled to under the
conditions I have gtated?
Yes,
Then what would you say whether or not all of this hundred
cublc feet of water would be absolutely waste water after
it goes through the wheels? :
Yes, all that goes thrbugh'these wheels 1ls wasted, we have no
use for any more water there than rises in the river bed,
Now, make i1t clear, the city has its water under the situation
I speak of through the Fast Union at all times, and all useful
purposes this hundreé second feet would serve would f;ow over
the wheels back into the river and then to waste?

Yes,
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A

Q

Now, do you know whether or not that water is being applied to .
a useful purpose?
Yes,
What 1s 1it%
At the present time?
Yes,
Being applied, part of it, by the Provo Reservoir Company
for the purpose of irrigation,
How many acres of land?
MR, CLUFF: I object to it as not eross examination.
THE COURT: I am inclined to think it is not,
MR, WEDGWOOD: That may be true,

REDIRECT BEXAMINATION by Mr, Cluff:

Mr., Wentz, 3t is not possible for Provo City to put this water
all into the East Uniorn and from that source supply other
rights under Provo City, 1s 1t?
You mean‘rights that would be «« say that are at present under
the Factory race?
Yes, at present dnder the Factory race, Tanner race and
City race?
By a new channel it could be put in the Eaét Unlion and
diverted back to the Factory race,
It would require a nee channel to take the wateparound the
Pressed Brick Company and then run it right back about where
it goes now, wouldn't it?
It would not require a néw channel, They could run it
through the present channel and over the spill, VYou mean
without putting it through the wheels of the Pressed Brick?
Yes,

It could go through the present channel and out of the wheels
immedliately above the penstock,

I call your attention to the map on the board, do you

recognize that as the conditions there?




A | Yes,
Q Will you explain to the court just the zonditions there you
are trying to illustrate?
A At the point marked bridge 2 B at the center of the map the
channel of the East Union and head of the race, of the Factory
race follows along the railroad track to the point marked
water wheel, and‘which is heavily shaded. At this point
- the Bast Union and the head race of the brick plant

divide, Bast Union following out to the eastern part of

the city and the head race going west to the wheek, The
water passing either through the wheels or over the spill
and below, immediately below, is divided, one part going
sough along the Factory race through the city, the other
part golng in a southwesterly direction over to the heading
of the @ity race, where it goes south at one point, This
is where it joins the old @ity race, To the left of the
East Union channel and marked Faétory race is where the

four to five secohd feet of water comes in below t he penstock
of the Pressed Brick Company. The Tanner race 1s diverted
farther down the river near the steel bridge on the state
road, and foliows in a southerly direction down through the
city, The overflow from the waters that are in the city
race, that does overflow is immediately at the point marked
City race-- immediately south-- this is the junction of the
old City race, the origihal City raece and the by-pass from
the power plant,

Q What becomes of those overflow waters that you speak of
if there are any? '

A That goes back and Joins the river and then down to the
Tanner race.

Q Back into the hatural channel of the river?

A Back into the natural channel of the river.

MR, WEDGWOOD: But above the Tanner Race?

A Yes,




Captain Wedgwood, as ‘I remember, asked you if there was any
other source of water for the Pressed Brick Company except
these three races, I will ask you to state what is the
source of water for the Pressed Brick Company, entire source
of water?

Provo River,

Does the map indicate the point on Provo river where the

water is diverted to the Pressed Brick Company?
Well, part of it is diverted there, part of it, major part of
it is brought xmiEx down through the City Creek from the mouth
of the canyon, There is a little at the present time that
comes from this point marked point of diversilon, but during
the high water of this season during the latter part of April,
why, a dam was put in at this point marked point of diversion,
and they diverted thelr water at that point, but later we
brough the water down through the City Creek as we have done
in the past in order to avoid keeping those two channels wet,
The water that you speak of that comes down through the City
race, that i1s water from Provo River, is it?

City Creek, you mean?
Yes, City Creek 1s taken out of Provo river near the mouth
of the canyon? |
Yes,

If the water did not come down City Creek it would be down
the natural channel of Prove river?

Yes sir, |

And City Creek intersects the channel of the Provo Pressed
Brick Company appropriation there?

Yes,

MR, A, C, HATCH: When was that so-called appropriae-
tion channel first uwed by the Pressed Brick Company, if you
know?

I cannot say when it was first used,

MR, JACOB EVANS: Have you the date, Mr, Cluff?
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MR, CLUFF: I can give you that,

MR; WEDGWOOD: About 1907 the papers show,

MR, A, C, HATCH: This is the first time I now
remember of having heard of the two points of diversion
from the Provo river for the use of the Fressed Brick Company.
Since the trial of this cause commenced has the water until

this year been diverted from the river through that diversion

“channel to the Pressed Brick Company?

During the law water season afiter the high water i1s conducted,
practically all of it down the City Creek intersect this
channel angd then to the Pressed Brick yards.

Now, are there any other parties who divert water from the
Provo river through this diversion channel marked on thig
map?

Well, the city may use 1t sometimes, the same water, there
are no other parties except the Fressed Brick and the city.
Is that an actual channel, that diversion channel, as

shown on the map, or is it one that has been constructed by
the Brick Company or others?

I think the heading near the river has been constructed, but
there are so many old channels in there I could not sa& how
far down it has been constructed. Of course the part

after they pass under the railroad track, thét hag been an
enlargement of the Eagt Union,

MR, CLUFF: Now; in order that the record may be
complete on these offers that counsel have made of the
application of the proof of work completed, I now offer the
proof of publication of the notice to water users in this
particular applieation, and also thewe

MR, WEDGWOOD: Let us settle one at a time, We
object to the publication because the application is in and
80 1ls the proof of application of water to heneficial use,
The only object of a publication of a notice of application
is to afford protestant an opportunity to come in and it

is not part of the title,question in any way, shape, manner or
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form,

THE COURT: Objection may be overruled It may be
received with the other,

MR, CLUFF: And in connedtion with that I offer a
certified copy of a map that was submitted with the proof
of appropriation, The statue provides that the proof of the

appropriation must be made to the State Engineer and

‘accompanying i1t a map showing the profile of the works and

so forth, I offer this copy of the map certified by the
State Engineer as being a copy of the original filed with
this application counsel has offered, or with this proof of
appropriation,
THE COURT: 1Is there any objection to this offer?
IR A ©n BEOENS 1), ’
THE COURT: It may be received,

S, H, BELMONT, recalled by the Provo Pressed Brieck

Company, testifies as follows:

DIRECT EXAMINATION by Mr, Cluff:

Your name is S, H, Belmont?

Yes sir,

A re you the party that signed the original application to
appropriste water for the'Provo Pressed Brick Company?

Yes sir,

Signed 1t as manager?

Yes sgir, .

February 20, 1907? A, Yes sir,
Mr, Belmont, in that application you refer under the head of
RXUZRRXXXXR explanatory to the three races, the Yactory race,
Tanner's race and the City race, will you state your reasons

for referring to those in that application?

MR, WEDGWOOD: Objeet to 1t as incompetent, This




is the fundamental foundationee-

THE COURT: I will hear from Mr, Cluff what the
object of it is,

MR, CLUFF: The objeect of it ig thig, if the
sourt please, The application of course, as is shown,
refers to these three races, However, the first part

of the application 1s that one hundred decond feet of water
lgf Provo river-- apply to appropriate one hundred second feet
of the water of Proveo river, and then it gives the point of
diversion from the natural channel of the river on the

east bank of the river, and tells the course it will be taken
to the diverting channel and so forth, and the use of it,
Under the head of explanatory in this application the
application speaks of these three races, Now, the object

is as shown on thig plat, Those three races, head of those
three races being so near the diverting channel of the Pressed
Brick Company they were condensed all into one, the waters in
those thfee, and to show why-« our contention is that the
reason that 1s mentioned in this application is only that

ls presented as an explanation to show what would be done with
the waters of those prior rights,

THE COURT: You may read the language there you are
asking about, I don't remember it.

MR, CLUFF: Under the head of explanatory "The
object of this application is to provide a source of supply
which will conserve some of the waters by shortening the
channel, and by putting all the waters now running in the
channels, namely Factory race, City race, Tanner Race into
one, Also tb supply during some of the winter months when
mush ice and flooding prevents its use now, and also to
increase the power by the use of waters now running in the
City race and Tanner race, the water used to be diverted at
the above described point and carried to the present.penstock

of the Provo Pressed Brick Company, where it willl be used




for the development of power at a point which is-# then
give the points-- now this explanation is as to what will
be done with the waters that are now or were at that time
being used, or previous to that being used in thogse three
races, inasmuch as this channel is right near their head.

THE COURT: Now read the question,
(Question read)
THE COURT: Objection is sustained, I see no
materiality as to the readon for putting that in,

Mr, Belmont, at the time this application was made you may
state whether or not the waters that were being diverted by
the three races mentioned, Cilty race, Tanner race and Factory
race, were waters that were at that time the primary rights
or appropriated waters prior to your application?

MR, A, C, HATCH: We object to that as having
been entirely gone into heretofore, all being in evidence.

THE COURT: I am ineclined to think so, Mr,
Cluff, I am inclined to think all those appropriations have
been shown of all this water.

MR, CLUFF: That perhaps is true,

THH COURT: What 1s the objeet of 1it?

MR, CLUFE: I think, 1f the court_ple&se, to glve
the court a full understanding of the intention of this
application that 1t would be proper for the witness to explain
his reasons for giving this explanatory explanation of those
three races, As a matter of faect, our contention is, if
the court please, that we appropriated at that xk time one
hundred second feet of water from Prove river, that is, 1f
the waters were there; We recognize 1t 1s true that in
the low water season of each year there was not a hundred
second feev of water that had not already been appropriated.
We recognized this further fact that during the low water
geagon the waters mx of Provo river that were remaining i

Provo river at that point were all diverted into those three




channels for irrigation purposesg That the fact is for
years the water, the river had been dried off near the City
vrace there, taken all into those three races, and of course
we recognized that fact and that we were subject to all of
those rights, but if there was a hundred second feet of
water in Provo river whether these races took it all or not,
we made application for that and appropriated that waaxfax
water for power purposes,

THE COURT: That must be determined, Mr, Cluff,
by what you did in the State Engineerts office, and not by
what was 1in the mind of Mr, Belmont or anyone else, I do not
think 1t is material at all as to what was in his mind, or
what reagon he had for making application to the State
Engineer, or by his statement either explanatory or otherwise,
His motives are not involved. Their rights must be determined
by what 18 shown by the record,

MR, CLUKFF: I understand that, Our zontention
is that this explanatory part in the application is simply
incidental to the application,

THE COURT: That 1s a matter of argument, I take
it, and not a matter for expert testimony, I do not undere
stand you are expecting Mr, Belmont to testify as an expert
what the effect of putting that explanatory note in there is,

MR, CLURF: No, that is true,

THHE COURT: Secondly or what‘his view of the matter
might be from his point, The court must determine what you
did, what you put in x your application, the effect of it,
and not what Mr., Belmont thought the effect would be,

MR, WEDGWOOD: Mr, Cluff, so you may understand
our position, I will state to you now we claim the explanatory

matter absolutely controls, made so by the application itself,

THE COURT: Made what?

MR, WEDGWOOD: The explanatory matter is absolutely

controlling, and made 80 by the application itself, Presqeribed
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rules of the Stute Engineer, appears in writing on there,
control it.

THE COURT: That is a matter of argument,

MR, WEDGWOOD: Yes.

MR, A, C, HATOH: This question opens up for
cross examination all the matters we have gone into as to
the use of the watér. Mr, Belmont, if he answers yes, we
will put in two or three days here, who was using this water
and whether or not they used 1t economically, and all that,
open up this whole casge,

THE COURT: The discussion by Mr, Cluff and the
suggestions made by the court have gotten somewhat away from
the question objected to, The question, as I remember it
was whether this water that was taken through these races
had been appropriated and were supplying pfimary rights, sube
gtance of it, '

MR, A, O, HATGH: Yes

THIE COURT: I think that was all shown fully by the
evidence we took at such great length last year, 4
Mr, Belmont, calling your attention to the plat on the black
board, do you recognize what that 18?

Yes sir, |
Can you explain to the court what it is?
Yes sair.

I wish you would,

MR, WEDGWOOD: Is it any different from Mr, Wentz's
explanation?

MR, CLUF¥;: I do not know that it is except a little
explanation on the whole part of the diversion channel
there,

THE COURT: Proceed,

When we madeour appropriation we had an engineer make a
purvey of the whole system, and we decided that the best place

to divert the water from the river would be at this point here,
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From here to here was an old channel, small, but had been

an old channel of the river,

MR, JACOB EVANS: Now, I might suggest, if the
court please, 1f he testifles in that way there will be nothing
in the record anybody can tell,

At this point here we put in a dam,

THE COURT: DMy, Belmont, let me suggest, when you
say "at this point here" that doesn't mean anything.

MR, JACOB EVANS: Give the points.

All right, Mr, Wentz gave all these points and you have
them in evidence, but * will have to read the notes,

THE COURT: So as to make it so as to indizate what
you mean when you say this point.

MR, WEDGWOOD: SBay from point of diversion to point
marked dam,

From point of diversion to point marked dam was an 0ld chan=-
nel of Provo river where 1t had ovefflowed. This was
widened and made so that it would carry the amount a
hundred second feet we appropriated, From here, or from
point marked dam to this intersection, where it intersects
the City Creek, there was no channel, We bought a right of
way from Mr, Samuel Cluff and made this channel from here to
here to carry this water, from the dam to where it inter

s ezts the City Creek, reached City Creek, From where it
intersects at this point down to hexrerwe bought a right of
way from Mr, Cluff to enlarge City Creek to carry the amount
of water we had appropriated, That deed from My, Cluff
ineludes all the course here made with a double red line,

MR, A, O, HATGH! If the court please, I think that
is wholly immaterial, we are not attecking thelr works or
point of diversion or thelr use of such water as is coming
to thelr wheels, The whole matter he is now testifying to
was in substance testified to by him when he was on the
atand before,

THE COURT: I take it this is largely preliminary




to some definite matter you want to show by this map, Lead
right up to it as rapidly as you can, Mr, Cluff, so you
2an get the substance of what you want to show by Mr.,Belmont,
Contimue just as rapidly as you can,
From this point here marked bridge to-- 1t is the bridge on
the Denver & Rio Grande Railroad-- the water originally for
City Creek and Tanner's race flowed to the west,.

MR, A, C, HATCH: Pardon me, you say City Creek,
City Creek or City race? '

A City race and Tanner‘s face. I will say that is known by
a number of different names, but this point Bridge 2-B on
the Rio Grande was where the water originally flowed off to
supply these irrigation ditches which was below our
tall rade, In our applicatiOn we asked to take that water
through the Upper East Unlon and through our wheels,

MR, JACOB: Wailt a minute, we object to what he says
they asked in the application, <Yhe application speaks
for itself,

THE WITNESS: It speaks for itself,

MR, JACOB EVANS: We objeect to his stating what the
application states,

THK COURT: If it 1s not correctly stated, there is
no harm done,

MR, A, L, BOOTH: It is not ine U'pper East Union,

A The Lagt Union, The Hast Union from the point marked Bridge B
to point mmrked Water wheel was enlarged by the Provo Pressed
Brlck Company for to take additional water which we had
appropriated, and put it through our wheels, This tail race
from point marked water wheels to concrete culvert under
the Denver & Rio Grende Railroad track and from there back
to the channel of Provo river was constructed by the Provo
Prepsed Brick Company to take care of the supplus water over
and above what went to these races,

Q Now, Mr, Belmont, what did you do during the low water season
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of each year relative to turning the water or damming the
entire stream of water from the natural channel of Provo
river? |

We would put in a tight dam in the river as soon as the
water was low enough that we could control it, by logs and
manure and other material,

Now, has there been any season of the year during the time
you have been operating there that you have run more water
through your diverting channel xkak and through yourwheels
than was taken by the three races, City race, Tanner's race
and Factory race?

MR, WEﬁGWOOD: Let me undersﬁand that question, it
i3, was there any time during the year,

MR, CLUFF: During the year, yes,

MR, A, C, HATCH: We are only claiming for the
irrigation season here and their winter use is admitted,

No objection to their taking the entire Provo river,

MR, CLUFF: 1Itis finding out what we appropriated
here,

MR, A, C, HATCH: It is the use when other people were
using 1t, when the water was being used for irrigation
purposes, or when 1t was being used during the high water
period, When 1t was being used by others=- there are months
when nobody was using the water excepi o) power purposes,
and that 18 unquestioned by us, |

THE COURT: The objection ie overruled, He may state
and then we will find out when it is, If it is at a time
when 1t does not affeet this controversy the court will
not conslder it,

Do you remember the question?

You ask 1f there was any time the water would be flowing back
to the natural channel through our races; yes sir,

When ?

Practizally the whole season, practically half of the year or
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more, we always figure on about elght months we would have
water running back through those gates into the river, later

than that, probably, be all the water we would have would be

- going to the Factory race, Tanner's race or the City race,

The overflow there is regulated by the watermaster, if he has
more than can go down the City race, goes on over, and,in fact,
the gates are so constructed if there should be a fluctuation
iy the amount of water that is going 1t will overflow and 20
back into the river, So as long as they have their
appropriation, the measuring weir and gates for the City race
are close together, so in case there should more water go
than could go directly down the City race, it would go back

directly as an overflow,

CROSS EXAMINAT ION by Mr, Wedgwood:

You spoke about this construetion, when was the first
construction, you sald you enlarged f£rom point marked on the
map point of diversion to dam, you said you enlarged that,
when did you do that?
We done that early iﬁ 1907,

Harly in 1907?

Yes sir, early in the spring before the water came,
And the other work you done subsequent to that time?
No sir, |
Before?

Lone before,

Long before?
Enlarging of the Zagt Undon diteh was done in 1902 by
agreement with Provo City, which we had., This was our secondes-
what we are talking about was our second appropriation , We
had an apporpriation of water for power purposesgs that went
dovm the Factory race in 1902, This that we have been
talking about is an additional appropriation, We did not

return the water, In the first place we only used one wheel
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~and used only the water in the Factory racd, but we made our

headgates and enlarged the East Union at that time, in 1902,
In 19027

And then we made this additional power appropriation and
brought the river-- the water diredt from Provo river and
turned it to Frovo river, In 1907 the application was made,
February 22, 1907,

Bverything was done except the enlargement you speak of prior
to 1907? A, Yes sir,

When you speak about taking the water as you do, you take the
water which before the construction of your works formerly

flowed to these three canals, Factory race, City race and

Tanner race?

 We appropriated water=-

I don't care what you appropriated,

We take water as much as we can get through our channel of
Provo river, and return it to Provo river,

Pardon me;

Puring the irrigation season we considered practically all of
i1t went into these particular streams,

All I want to get at is this: Prior to the time you made the
construection you state the water went ofgothe west into the
Tanner race? My MG b

By making this construction you take it to your wheels, then
turn it into the river to reach the Tanher race again?

At the same time we made this we made a new work here, This
had more water than ever came there,

Mr, Belmont, I didn't ask you about that, Before your ¢one

struction at all the water was turned off went to the Tamner

. race? A, Yes sir.

Now then you made the constructione-
That was onlye=-
Never mind,

I went to understand that was only an overflow there, the

DAVIS 6 CRAMER, SHORTHAND REPORTERS, WALKER BANK BLDG,, SALT LAKE CITY




L o >

A

original water in the lanner's race come direot out of Provo
river, that 1s only an overflow from City Creek here, you

don't seem to undérstand how that water was divided at that

point,

I may be dense and may not understand, but now if you will
advise me, |

I will try to.
Will you kindly answer the question,

Yes sir,
Before you made your construction at all, if I understood
your testimony correctly, you said the water from the Tanner
race and old City race turned to the léft?
A portion of it,
What?

City race and Tanner, portion of it turned at that point,
There 1s another race here that is not marked, The old Faetory
race come up here directly out of Provo river here, Now,

the overflow from the City Creek came here and joined with the
Factory race, and this supplied these other races, |
Now, Mr, Belmont, I am perfectly willing you should tell all
you want to tell, all I want is just a little information,

it may be of no importance at all, it is immaterial to you
whether it 1s or not,

I want to tell it Just as it was is ail,

The fact of itlis you say part of the water of the Tanner

race limiting it now to the Tanner race, before you

began construction all the water was turned off to the left

or west, did you say? .
Yes sir,

All of it for all the Tenner?

Not from that point, turned to the west, there were gates here,
to regulate it,

Now, by your construction there you utilized over your wheels

that water that went to the Tanner race?
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original water in the Tanner's race come direct out of Provo
river, that 1s only an overflow from City Creek here, you
don't seem to undérsténd how that water was divided at that
point,

I may be dense and may not understand, but now if you will
advise me,

IR w07
Will you kindly answer tne question,

Yes sir,
Before you made your construction at all, if I understood
your testimony correctly, you said the water from the Tanner
race and old City race turned to the left?
A portion of it,
What ?

City race and Tanner, portion of it turned at that point,

There 1s another race here that is not marked, The old Factory
race come up here directly out of Provo river here, Now,

the overflow from the City Creek came here and joined with the
Factory race, and this supplied these other races,

Now, Mr, Belmont, I am perfectly willing you should tell all
you want to tell, all ! want is just a little information,

it may be of no importance at all, it is immaterial to you
whether it 1s or not,

I want to tell it just as it was is alil,

The fact of itlis you say part of the water of the Tanner

race limiting 1t now to the Tanner race, before you

began construction all the water was turned off to the left

or west, did you say? .

Yes sir,

All of it for all the Tanner?

Not from that point, turned to the west, there were gates here,
to regulate it, |

Now, by your construction there you utilized over your wheels

that water that went to the Tanner race?
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Yes sir.
That's the point I wanted to get at, so that explains the three

races? A, Yes sir,

HYRUM F., THOMAS, called& by the Provo Pressed Brick

Company, testifies as follows:

DIRECT EXAMINATION by Mr, Cluff:
Your name is Hyrum F, Thomas?
Yes sir,
How many years were you acting as water commissioner?
Nine, I think, .
In this valley?
Nine,
What years?
1902 to 1911,
MR, JACOB EVANS: If the court please, this was all
gone into, I don't see any necessity going over it again,
My, Thomas, were you familiar with the Provo Pressed Brick
Company diverting works?
Yes sir,
Power plant and so forth? | A, Yes sir.
Do you know whether of note=- firvst & will ask you did you
ever make any measuréments of the waters used by that company
prior to the season of the year when you would begin to
digstribute the water?
I didn't make any particularly for them excepting I made
measurements of the canals before the distribution season,
MR, WEDGWOOD: What do you mean by the distrivution
seagson?
You may explain,
You mentioned the distribution season in your question,

didn't you?
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Yes, what do you mean by that?

The decree under which we operated provided there need not

be any distribution of the waters of Provo river until the
canals became less in capacity than their full carrying capaci-
ty.

And you did not make any distribution or measurements for
distributions uhtil the wabers got reduced in that quantity?
That is right,

Was that before the Provo Reservoir people were diverting
water from Provo river?

MR, A, C, HATCH: If the court please this has éll
been gone into in this case, if I remember correctly, at the
former hearings.

' MR, CODUFF: I don't care for that question, I will
withdraw that,

Mr, Thomas, before the distribution season that you speak of,
before you hegan distributing the water do you know whether
or not the Pressed Brick Company diverted water through their
works, through their wheel more than was used by the City,
Factory and Tanner races?

MR, A, C, HATCH: Now, if the court please, we object
to that as being immateria}), irrdevant and incompetent under
our construction of the proofs,

THE COURT: I don't remember Mr, Cluff, wasn't this
matter gone into fully what they used at all times?

MR, A, G, HATCH: Yesg,

THE COURT: What is the object of this, As I under-
stand this hearing the court was to hear nothing except suzch
evidence as would in some way throw some light upon this
evidence that the court subsequently-- that is, subsequent to
the closing of the case, permitted the plaintiff to introduce
which was the original application, and later the proof of work,
Now, does this throw some light upon that?

MR, CLUFF:; I think so, to show what was actually done
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all these years by the company with this water,
‘ THE COURT: Didn't you show that in your proof?

MR, CLUFF: I don't remember whether that was shown
definitely or not, The only object of this guestion is to
show that prior to the time the commissioner would begin
‘measuring and distributing water to the various canals as he
did under a former deéree the Pressed Brick Company always had
all the water i1t could get, all it needed through its wheels,
and water ran through its wheels and bagk into the natural
channel of “rovo river as it understood bl That is the
object of this,

THE COURT: During the high water season?

MR, CLUFF: Yes,

THE COURT: There is no questibn sbout the matter
in high water season, is there?

MR, A, C, HATCH: Thére le some wk question when there
ie not a surplus, There 1s a surplus certain parts of the
high water season in every year, 80 far as we have any
knowledge, snd there is no question as to the use of the water,

THE COURT: I will suggest the view the court has
of thlg matter, Uporn the evidence introduced, the court
in its decision found your appropriation for a rundred second
fect of water, not being limited to the water that went down
through thege races or used below, After thut decision was
rendered the court-;'the cage was opened to the extent of
rermitting the plaintiff to introduce in evidence the applicas
tion and later now the proof of the work, I am of the
opinion if the decislon of the court arrived at amd announced
heretofore is to be modified at all, it must be modified by
the languasge of that application and nothing else, and 4f that
language controls the court must then make the modificaticn,
If 1t does not the court does not, I do not regard any of

this evidence you have been introducing this morning as having

any bearing én this question to be considered now, It would
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have a bearing on the question the court has already dezided,
but the court decided that as you contended and my view of aliw
17 that decree 1s to be modified 1t must be modified by virtue
of some of the documents introduced by the plaintiff, unless
you have some evidence that would in some way militate

against the weight of that evidence it would not be material,
If there has been an error in some of those documents or

for gome other reason they do not-- should not have the weight
that on their face they purport to have, that evidence, of
course, would be'very material and important, Otherwise merely
a question of argument and question of law what the effect

of those papers that have been introduced may have on this
hearing, That is the wview the court has of it.

MR, CLUKFF: With that understanding then we rest,
That is all, Mr, Thomasg,

MR, WELGWOOD: Your Honor please, we see nothing
to be galned by the introduection of any evidence at the
present time, Without making any statement, I think the
court from what has already been heard will understand
under some conditions which might arise, from the rulings
of the court, a situatlion would arise as to which we
might want to meke some showing, but I take it the court will
give us a chance if that situation should arise.

THE COQURT: I do not want to Fiomise anyone to
reopen the case again,

MR, WELGROOD: No, this would not reopen, only he
the result of youf Honor's decision so ag to do as little
damage as possible, We want to give notice in certain
cases we might want to make further application for certain
other orders,

THE COURT: Then I take it there is nothing further
but your argument upon the effect of this evidence, what the

law 18, Ve will take a resess until one thirty,

12:00 NOONM, RECESS TO 1:30 P,M,
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MR, A, G, HATCH: What will be the order of pro-

cedure in this, your Honor%
THE COURT: It is immaterial to the court,
MR, A, C, HATCH: Do you desire the opening?
MR, CLUFF: No, I suppose it is up to you, we

are gsatlsfied with the decree as it is,
( ARGUMENT )

. MR, WEDGWOOD: I am going to ask that pending
thdg declslon they be confined to the waters of those races,
If there is any question of damages it 1s so much easier
on a question of small mmount of power deamages than it is for
four thousand acres of growing crops, In other words, want
the matter to stand in statue quo pending the decision,

THE COURT: What is statué quo?

MR, WEDGWOOD: Nothing has been done except they have
been uging the water of the races.

THE COURT: Is that all?

MR, CLUFF: Nothin: was done hut that, We made
application for the water and that is why we made this
application,

THE COURT: It will be a very short time, I will
determine this in a very few days after I get the final
brief, and in the méantime, I take it it will be only a very
few hours, 1f the court should determine adversely to the
contention of the plaintiff, 1t will not be a difficult metter
for the Pressed Brick‘company to keep account how much their
damage 1s 1f they have to use steam, and that can be a matter
of adjustment.

MR, WEDGWOOD: Very ecasy.

MR, A, C, HATCH: If the court please I understood

the commissioner was under an erroneous impression, he was

not distributing just according to the findings by reason of
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not having knowledge of the stream being turned from the
Weber.river into the Provo river by the plaintiff, amounting
to fifty or sixty secbnd feet,

THE COURT: That is a matter that does not reyuire
an orger of the court, if you are turning water in from some
other source,

MR, A, C, HATCH: Of which the commissioner had not
knowledge at the time,

THE COURT: He has as soon as he has obtained

knowledge,

MR, A, @, EVANS: However, it may be turned in any
time, If that should be turned off ﬁhen we should need this
water,

MR, A, C, HATCH: Up to the present time there has
been no cause for complaint on the part of the Brick Company
because we are only getting what the findings entitle us to,

MR, WEDGWOOD: Of cousse this matter is of vast
importance &as the court cen see, but when this matter is
cloged I helleve the parties represented by the plaintiff
would like very much to clogse the matter up fully and
finally, Life 1s uncertain for all of vs and there is
too much responsibility resting as it is, if it is possible
to clogse 1t up,

THE COURT: My present impressitns are somewhat
during the latter part of June will be the earliest I can do
that, Will that be satisfactory?

MR, WEDGWOOD: Of course 1t will have to be
gsatisfectory, Will the court notify us of any steps
necessary to take to do that,

THE COURT: I will determine the date and notify
gome of you, Now, Mr, Cluff, cen you indicate what time
you want to send a reply?

MR, CLUFF: I think I can mail your Hopnor my brief

by Saturday,
THE COURT: Very well, if there is rothing further, the
court will adjourn at this time,
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IN THE DISTRICT COURT OF UTAH COUNTY, UTAH,

N0 ) T
PROVO RESHRVOIR COMPANY,
Plaintiff,
\Vie June 26, 1918,
PROVO CITY, BT AL,,
Defendants,
--------- 000ec v mwna

MR, NIELSEN: May it please the court in behalf
of Mrs, Anderson I wish to hand you some Papers and ask you
to look them over, She asked me to hand them to you, I
don't know about their contents, |

THE COURT: Very well, The matter of the motion
or application of the Utah Power & Light Company I think is
the matter that comes up this morning,

MR, WILLIS: If the court please, pardon me just &
moment, I have beey asked to represent the Timpanogas
Irrigatilon Company, and would like to have my name entered,
However, i1f it shall develop there shall be a conflict of
interest between them and the other zlients, of course, I
could withdraw, but until such time as there is a conflict,
I would like to have my name entered us counsel for the
Timpanogas Irrigation Company. I ungerstanc that there
is nothing definite in the decision as to the rights of the
Timpanogas Irrigation Company to reservoir waters, and I
would like the privilege of course of making an examination
and perhaps later ask that be defined, and perhaps there
may be a question as to the defining of the rights of the
Heber Light & Power as to prior appropristors, While
we were granted under that decision one hundred and fiftysecond
feet of water, we do not claim that as agailnst prior appro=
priators, at least in so far as it interfers with the rights

of prior appfopriators, end later on I may come in after 1
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have made an examination and ask some of those rights be defined

in the decree,
" MR, WEDGWOOD: The company you refer to is the

Wasateh county?

MR, WILLIS: It is the Timpanogas Irrigation Company
of Wasateh, X There is one other matter that I would like
to call your attention to, In that decision there is awarded
to the estate of John Kummer six acres of water right, and since
that time Elizabeth Hamilton-~ Elizabeth Kummer Hamilton,
has purchased all the rights of the John Kummer estate,
and we wk would like when the decree ls finally entered she
be subgtituted in lieu of John Kummer estate interest,

THE COURT: You can call the court's attention
to that at the time., Now, I am ready to hear the Utah Power
& Light Company matter, I think it apparent from the
presentation Mr, Willis made and the others, the terms of the
order I mede fixing this hearing were not dfommunicated to
.the attorneys,

MR, A, C, HATCH: I didn't understand the court,

THE COURT: The order was & session of the court
would be held today at which I would take up the mat ter
of the Utah Light Company, and commencing tomorrow morning,
the City's and any other matters would come up, I state
that because gome of‘the parties 1n the matters you are
suggesting will not'be here this morning, knowing no questions
would come up today except the Utah Power & Light Company
question, so all those other matters, call the court's
attention to it later, because there may be some interested
parties that would want to be heard that would not be here
today.

MR, STORY: Your Honor plesse, while this is perhaps
- an upusual proceeding, it is in the nature, 1 take it, of a
motion which would be filed after the court's final findings

had been made were it not for the fact that it is desired to




have these matters threshed out bdore rather than after the
work of preparing the findings 1s done, and so I have filed,
as your Honor will recall, specific objections to the
declsion as rendered by your Honor, with the view, as I

say, of determining, having these matters determined before
these final findings are made. With your Honor's permission
I will go over the different objections which I have made to
the decree, Firgt, the de{endant objedts to that part of
the gsaid decree setting forth and contained in the 18th
paragraph thereof (Reading).

( ARGUMENT )

THE CQURT: 1Is there any contest this deeision
does not give you the water during the entire year?

MR, STORY: I do not know, but l.am objecting to
your Honor'd decision it does not state specifically we
are entitled to 1t during the entire year,

TIEW COURT: Is there any contest on that, gentlemen?

MR, A, C, HATCH: I do not think so, we have not
questioned the right to take the quantity to which they are
entitled from any source thatis available, Vle have not
questioned that right, We have rather insisted that all
the water they have used be inzluded in the sum total of
their use,

MR, WEDGWOOD: And intend to so insist,

MR, A, C, HATCH: And intend to continue to so
insist, Whatever the quantity to which they eare entitled
is should include all of the water and all of the sources
fromm which they have derived it, Vie have objection, I
say now, to the decree, that part of it, that gives th them
the quantity that we contend is the capacity of the flume,
and has produced the highest output, and then awarding to

them additional water from springs and from the Untario




drain tunnel elsewhere, There is a question as to whether
it is intended they shall have the capaclty of the flume and
the waters to produce the entire output and then have the
right to enlarge their flume to take in additional water,

That is a question in our mind whether or not that is

intended by the decree,

THE COURT: In answering your question-=~ I did not
intend to interrupt, Mr, Story, but I had assumed that the
court had given you this water during the entire year., This
decision was not intended as finrdings of fact and conelusions
of law, but merely indicating what the descision would be, and
I suppose 1t was generally understood that the power right
was for the entire year,

MR, STORY: I presumed so, your Honor, but inasmuch
as your decision would necessarily be made the basis of the
findinge of faet, I thought it proper to call attention to the
faet that that wae not specifically mentioned, so that there
should be no migtake about 1t, Of course, Judge Hatch's
statement mim eliminates further discussion in the matter
except in connection with the sixth objection whizh I have
made and which reluates to that portion of your tonor's
decision covering the right of the Provo Reservoir Company
to store water in Wasatech and Summit counties, Your lonor
has glven them the right to store all the waters between
the 16th day of September and the lﬁtﬁ day of the following
April, Now, there is no limitation placed upon that right,

( ARGUMENT)
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MR, STORY: I will say, your Honor, since the noon
adjournment I have examined the stipulation and there is a
clause in that exactly in accordance with the clause in the
deeision, but L do nct think it will be contended by any
of the parties to thils case that it was the intention on
the part of the Utah Power & Light Company to limit %ts rights
to winter water, In other words to surrender it for the
purpose of storage by the other parties in any considerable
amounts,

MR, A, C, HATCH: As to that the parties generally
supposed this was & contention as to Utah county, I do not
know whether the Summit county people are represented at
this hearing at all,

MR, 8TORY: I have particular reference to the
Provo Regervoir Company, which 12 represented here.

MR, A, ¢, HATOH: Thene aré some half a dozen
different parties in the other counties.

MR, STORY: I wish to say, your Honor, from informae
thon which I obtalned from Mr, Wentz, I am rather inclined
to bellieve that the storage rights of the various reservoirs
which have been constructed, that the winter rights are
not of sufficient importance to meke any particular difference,
thet 19, so far as the Utah Yower & Light Compeny is concerned,
I desire, of course, to look into that matter a little further
before I would say 4 ¢gdd not care to make any cogtention
in regard to the stipulation, but 1t does accentuate the
position which I took with reference to the adjudication of
rights involved in applications to the Btate Lngineer,
because, i1f I am correctly informed the Provo ,eservoir
Company has applications on file for storage of water in
additional reservoirs to be comstructed hereafter, and
it may become a very important feature, that I would be
very grossly dereliet in my duty to my client if I did not

take steps necessary to protect them ageinst taking away




all the winter waters. I have no desire on earth to prevent
suzh gtorage of the waters as will be beneficial to the
other parties of this case, and yet not seriously inferfere
with this company's power rights, and if it should be contended
that we have stipulated away our rights to any of the winter
water these reservoirs may now impound or which may be
impounded in reservolrs to be constructed hereafter, I
would certalnrly desire to make a showing the stipulation

had been signed by a mistake without any intention of that
kind, However, that is as far as I desire to contest that
matter at present, Referring to the argument now which I

was making,

(AR GUMENT)

MR, SOULE: There is a matter I wish to call the
court's attention to, and that is there 1s a small elaim in
Wasatfh county omitted from the decision, Henry Bisel, water
for one acre of land under a first class right, I have not
had the opportunity to look up the record to see whether he
is in the record or what tﬁe land is, I intend to do soe

THE COURT: Did he file an answer?

MR, SOULE: I do not know that, I am going to
look 1t up.

THE COURT: The reason I asked that there were &
number of parties that 1t was suggested as soon as the decision
was handed down they were omitted, and they were purposely
omitted for the reason there was no pleading‘in their
behalf, I am powerless to render a decree 1f there is no
pleading. You might examine the answer Mr, Thomas flled and
see whether he is included.in it so & can bring him in the

award,

(ARGUMENT CONTINUED, )




MR. SOULE: I find our answer for the Summit
county people has never been verified, and I ask leave to
verify it at this time,

THE COURT: If there is no objection 1t may be

verified.

(ARGUMENT CONTINUED)
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(ARGUMENT CONTINUED)

THE OOURT: There appearing to be no objeetion
upon the part of any of the parties interested in the applica=-
tion made by Mr, Soule in behalf of his client, My, Henry
Bisgel fdr sufficient water of the 1lst Class in the Summit
county water users' list to irrigate one acre of land that
computation made be made, and it may be put in in second
feet, the fraction of a second foot, in accordance with
the stipulation and he mey be included in those to whom water
is awarded to that extent, and a decree may be made
following that,

MR, WEDCWOOD: We will file a bdrief by Monday, and
I ask the other side have not over o wéek to file a reply
brief,

THE COURT: 1Is that satisfactory?

MR, S8TORY: So far as I cam tell'at the present
time, I have scme matters coming up that msy force me to
take a hurried trip to Colorado, I think, however, I can
get it within that time,

MR, A, O, HATCH: I would prefer not filing our
brief at all as to filing 1t and causing a delay,

MR; STORY: I shall not cause any delay,
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MR, A, C. HATCH: ¥or that reason I suggest if it
going to cause any delay in the fiinal determination of the
case we will withdraw our offer to hand 0 the courte-

THE COURT: I want the benefit of the computation
to be made and illustrations,

MR, HATCH: Very well then, your Honor,
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IN THE DISTRICT COURT OF UTAH COUNTY, UTAH,

Y OOO—-—_-

PROVO RESERVOIR GOMPANY,
Plaintiff,
Vie June 27, 1918,
PROVO CITY, ET AlL,,
Defendants,
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MR, MCDONALD: If your Honor please, there is
one item of Levi M, North, successor in interest to Ed Dillon
in Wasateh county, The stipulation éntered into by the
parties provides that the Fulton decree should determine the
rights so far as it did provide in Wasatch county, and it
awarded to Edward Dillon or Ed Dillon half a foot of water
for thirty acres of land, and in the decision there is nothing
awarded to Dillon, and Levi M, North has filed an answer
elaiming to he the successor of Bd Dillon, and that half a
foot as fixed by the Fulton decree should be awarded to
Levi M, North, It is not awarded to either of them,
However, North did not file his answer until January of
this year, and hewas never served with a summons, so, of
course, if he had remeined out his rights would have remained
the same, but his answer is filed, eud having been filed, I
think 1t should be disposed of, and thet water awarded to
him,

THIZI COURT: Any objection to the court making that
award asked for by Mr, North?

MR, A, C, HATCH: We know nothing about hJis suce
ceggion to Dillon's interest,

THE COURT: Dillon, I understand, was not a party
to the suit,

MR, MCDONALD: I think Dillon was not a party and

Noxrth was not served,




MR, A, C, HATCH: DTillon, I think, was served.

MR, MCDONALD: I am not certaim, but I think he
was not, In any event.it would make no difference whether he
was Or not because he had sold out years and years before the
action was brought, moved out of the county, claims no interest,

MR, A, C, HATCH: Do you know that North is the
successore?

MR, MCDONALD: I do know of my own knowledge he is
the successor of Ed Dillon, He 1s asking for nothing only
to be substituted to half a foot.

MR, A, C, HATCH: Upon the statement of Mr, Me
Donald, I think we have no objection, as far as we are
concerned,

THE COURT: 1lst Class is 1t?

MR, MCDONALD: Yes-= I am not sure, your Honor,

MR, A, C, HATCH: It 1s as provided by the
stipulation, whatever was awarded to Dillon by the Fulton
decree,

THE COURT: You can find out what it dis,

MR, MCDONALD: I have a copy of the decree here and
can find out,

THE COURT: The order may be that the answer and
cross complaint of Levi M., North successor to Ed Dillon may
be filled, You got permission to fiie 1t?

MR, MCDONALD:; Yes, I got permission heretofore.

THE COURT: Pursuant to the prayer in that petition
he may be awarded of the class shown in the Fulton decree
one half second foot,,

MR, MCDONAID: Now, I have another item here that
I called attention to heretofore, and furnished the court
with a copy. That is in the matter of the answer Ofee I
think it 1s James ¥, Clyde is the first name, However,
there 18 about thirty three of them, It may have been

Jemes Bonny, firet name in 1t. There are thirty-three
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owners who reside in the river bottoms little northwest of
Provo, They entered into a stipulation with the plaintiff
fixing the area of each of their tracts of land. That
stipulation was filecd during the course of the trial, and
attention was called to it in open court and all the parties
acquiesced in the stipulation, and, of course, that stipula=-
tion was relied on as fixing the area belonging to those
regpective parties, Now, in the decision some of themee somé
of their names are entirely omitted, but I take it that 1s
a clerical error, and some of them are reduced in area,
While i1t does not amount to anything in the whole, yet
the clrcumstances are such that 1t becomes a serious matter
with those who own little tracts of land, for instance, one
person owns 8ix aecres and has lived on it for thirty or
forty years and cultivated it, and the water right by
reducing the area has cut 1t, Mr, Wentz has taken care of
the matter, I am informed for this season ih these various
instances until your Honor could correct the decision, Now,
I have furnished the court with a copy of the lands fixed
by the decislon that 1s the area of each traect and then
the amount fixed by the decision so that one i1s opposite the
other, and 41f there by no objection--

THE COURT: You mean copy of what 1s fixed by
the atipulation?

MR, MCDONALD: Yes, copy fixed by the stipulation,
Now, there is probably five or six or seven of these rights
that are affected, some one acre and some two acres and
gome three acres, but. it is the whole of these people who
have lived there for so many years, While it is a small
thing as a whole, it amounts to considerable with each
individual,

THE COURT: It should be corrected,

MR, MCDONALD: We would like to have that corrected,

I call attention to 1t again,
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MR, A, C, HATCH: There was testimony given on
those matters too, 1ls there not?

MR, MCDOWALD: I think so, I am not sure,

MR, A, C, HATCH: Testimony was taken, and it is
my impressilon that the area, the entlre area in each instance
wag non lrrigated, and not necessary to irrigate it, some
of 1t swamp land,

MR, MCDONALD: No, the land is there and it is
actually irrigated every foot these people are claiming, and
has been for many, many years, It ls their home,

MR, A, C, HATCH: I have no doubt of that, but
there 18 some swamp lands in that river bobvtom, It is
my impregsion that was the testimony.

MR, MCDOMNALD: Yes, but that 18 not inecluded in
anything 2laimed by these people, nelther swamp land or land
not used for farming purposes,

MR, JACOB EVANS: How much of a difference is there?

MR, MCDONALD: Probably twenty acres, Mr, A. L, '
Booth and myself went over the stipulation and checked 1t
and compared with the decision and then fixed the result,
and will furnish your lonor a copy of it,

MR, WEDGWOOD: Can't we get at it out of cuurt
this noon and see whether or not there is any subsatantial
difference between us?

MR, MCDONALD: There 13 abouﬁ twenty acres.

MR, WEDGWOOD; No, if there is any substantial
reason why there should be a difference,

MR, MCDONALD: It has been called to the attention
of everybody when evérybody was present, and no objection
was made, and we relied opn that stipulation.

MR, A, C, HATCH:; As to the area?

MR, MCDONALD: As to the area,

MR, WEDGWOOD: Can't we get together this noon

and determine whether there is any difference?




MR, MCDONALD: Probably so; that will be satis-

factory to me,

MR, A, L, BOOTH: I remember going over the papers
with Mr, MecDonald some months aggnghere was some discreptancy
but the details I don't recall,

MR, JACOB EVANS: I would like to know from Mr,
Wentz whether that statement is correct there is twenty acres
more should be given under that area than is given in the
decree?

MR. WENTZ: Yes,

MR, HATCH: The deecision 1s on the testimony of
Mr, Stewart who made the survey, I didn't make the survey.

MR, JACOB LEVANS: The decision is bagsed on theevidence
A

f“.h"\\

given in the caaq{g,'

MR, %ﬁz&aﬁ We Qithdraw any objection and consent
the correction be made as the stipulation provides,

THE BOURT:; Are there any o¢bjections from any source,
If not, the correction may be made,

MR, WHDGWOOD: There is some difference here and
can't the making of this order be postponed until this

. sl 4
af'ternoon? < SN AR, otk bt s U AT
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THE COURT: Yes,

MR, WILLIS: May 1t please the court, I wish at
this time to renew my motion of yesterday permitting the
substitution of the name of Elizabeth Kummer Hamilton in lieu
of the administratrix of the estate of John Kummer, deceased,
as she has purchased all of the interest of the estate and
would ask that her name be substituted so that the decrec
may award to her the rights of the gix acres of water right
that was stipulated and entered in the decigion of the
court to the estate of John Kummer, deceased,

THE COURT: Any objecstion to that, gentlemen?

The substitution may be made then.
MR, WILLIS:; Furthermore, your Honor, it seems there

is some little misunderstanding with reference to the rights
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of thé Heber Power & Light, I will say I don't see how there

can be any misunderstanding. We took under the date of our

application, and it may be understood now that the award

of 150 second feet to the Heber Power & Light is subject to

any persons' Interests who has appropriated prior to the

appropriation of the Heber Power & Light. I thirk the

court understand it is subject to thelr application and not

any intent to interfere with any prior appropriator's right,
Now, I will ask at this time further, your Honor that

1t seems through some inadvertence that some interests

of the Tippanogas Irrigation Company have been overlooked

in this matter to reservoir rights, and I would like to have

the privilege of filing a written motion asking their

rights be determined and finally decreed., I do not think

there wlll be any objections, It 1s understood they have

certaln rights in the reservoirs and the deeree allowing them

to flow that water down to the intake of their canal and then

to divert and use 1t, I do not think anyone would have

any objeetion, I feel 1t ought to he by written motion,

THE C(COURT: I do not think so, If the court
has not defermined the issues all you need to do is call the
court's attention to the fact some issue has been overkooked,

MR, WILLIS: I do not know whether 1t was brought
up or not, Judge Thurman represented the Timpanogas Irriga-
tion Company,

THE COURT: If it is not presented by the pleadings
a motion will not help it. I cannot degside anything not
set up in the pleadings.

MR, A, C, HATCH; If the court please, a certain
applisation to store water was filed in evidence here, and
the Provo Resgervoir Company 1s awarded all of the rights
of the Timpanogas Irrigation Company under that application,
application 944, Now that is here and by striking out one
line in that finding 4t could be corrected, As to that

application the proof is that the Provo Reservoir Company
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owns 12/28, the Sege Lilly Irrigation Company 2/28, Wasatch
Irrigation Company 1/4, and the Timpanogas Irrigation Company
1/4 interest under that application. _

THE COURT: That was the proof and your pleading?

MR, A, C, HATCH: That was the proof and the plead-
ing as I understand it, We do not claim more than the
12/28, but the decision in one section gives to us all of the
right acquired by the Timpanogas Irrigation Company under
that,

THE COURT: That can be corrected then, I do not
think 1t needs any written motion,

MR, WILLIS: T will say further there are some
water rights in which the Timpanogas Irrigation Company is
interested in water from Beaver and Shingle Oreek, and that
has not been defined here, and we feel it should be definitely
deflned, | ’

THE COURT: Certainly, if it is in issue, I
do not think, Mr, Willia, 4in the statement you filed you
referred to that,

MR, WILLIS: Yes, I think these rights should be
defined in determining issues in this case and perhaps a
motion may not he necessary, I am sure, but at least a
statement setting forth what those _ights are, so that
they ecan be properly £ defined in writing,I feel should
be filed,

THE COURT: The reason I asked the question, I
thought I made an award, went through very carefully and made
the award in relation'to everyone of the defendants that you
gave me in your statement of your claims,

MR, WILLIS: That 18 right, Your Honor, but remember
Judge Thurmen represented the Timpabhogas Irrigation Company
up to the time of his appointment to the Supreme Bench, and
in going over the stipulation and also over the deeision

of the court these interests I suppose have not been




specifically mentioned, and I desire to have it done.

THE COURT: I understand that, but I think you dig
not understand my queétion when you sald it was in your state-
ment,

MR, A, C., HATCH: My attention has been called that
I made an erroneous statement as to the interests under
application 944, and wish to have the statmment corrected.

We will present it in writing this afternoon,

THE COURT: Very well,

MR, A, C, HATCH: There lg one or two matters of
clients represented by Chase Hateh, There i1s under the
decree awarded to Rugh Hatch and Abram C, Hateh as executors
of the estate of Sbram Hatch, deceased, certain mill rights,
A motlon was filed and an order made substituting for those
executors Jogeph Hateh, A, C, Hatch, John Turner, Minnie
Dodds and Lacy Yarnsworth as common owners, as successors
to Ruth Hateh and Abram C, Hateh as executors, and I ask
that that be substituted in the findings when finally made;
paragraph 55 of the declision which finds that Ruth Hatch
and Abram Hatch should be Abram C, Hatch, executors of the
last widl of Abram Hateh, deceased, are the owners and
entltled to the use of 18,84 second feet of the waters of
the river, We ask the names of the prior parties I mentioned
be subgtituted as théy were substitutea by motion regularly
filed: |

THE COURT: Very wekk, that may be done,

MR, A, C, HATCH:; There are several other matters,
1f the court please, but I will wait until the afternoon
before presenting them,

MR, CLUFF: There is Jjust one 1tem on page 4 of the
decision under the parties interested as tenants 1ln comimon to
the rights of the use of the Baum Ditch, Alfred Young ditch
and so forth, 8, 8, Cluff, Jr, The award there is nine

and
acres, Now, the testimony/af Mr, Cluff's deed calls for




thirteen acres, There is about one acre that perhaps is
used by City Creek going through that land., The award there
should be at least twelve acres instead of nine,

MR, JACOB EVANS: It was a contested 2laim, was it
not, and evidence introduced concerning it.

MR, CLUFF: Yes, there was evidence introduced,

MR, JACOB EVANS: The court has made a finding upon
the evidence,

MR, CLUFF: The only evidence was the testimony Mr,
Cluff owned thirtgen acres, that is what his deed calls for,

MR, JACOB EVANS: I think the survey of Mr, Stewart
covered all those matters and the courf has probabiy followed
the survey instead of taking the evidence of the parties,
and I think probably in that case the decision is correct.

MR, CLUFF: I do not know what Mr, Stewart's testimony
was, but I know that is the testimony gilven by Mr. Cluff and
it is correct,

MR, JACOB EVANS: We introduced a survey of Ir,
Becott Stewart as to all that land and the court probably has
taken the survey instead of the evidence of the parties,

THE COURT: I do not remember each individual case,
I would have to see the evidence, This may be a clerical
error,

MR, CLUKFF: I wish to calli your Honor's attention
to that becmuse that is the award that should be made there,
There is no dispute about that,

MR, A, C,. HATCH: Yes, we contested all those
claimsg, and testimony was taken on both sides, as I
remember,

MR, JACOB EVANS: And surveys introduced of all thatt
land up there, Mr, Scott Ptewart surveyed it all,

MR, CLUFF: That may be true, I do not know what
Mr, Beott Btewart's survey was, I don't remember,

Mﬁ. JACOB HEVANS: I think you will find if you




look up the record you cross examined Mr, Stewart on that
acreage.

MR, CLUFF: AI\TO, I never cross examired him, I
was nit in court at the time he testified.

THE COURT: What do you claim your evidence was?

MR, CLUFF: Twelve acres,

MR, RICHARDS: Your Honor please, at the proper time
we have gomething to present for Provo City.

THE COURT: I thought I would dispose of these
miscellaneous small matters first,

MR, RAY: I understand, your Honor, at this time
the court is hearing objections to the.decree solely upon
the basis of inadvertance or clerical errors,

THE COURT:; Yes,

MR, A, C, HATCH: The name of George Schear who
wag a party defendant and who claimed waters from the
8nake Creek separately from the Midway Irrigation Company,
and gave testimony in tegard to it, is left out of the
deecision,

MR, JACOB HEVANS: I understand from Mp,MecDonald
that in capying the original decision that some names were
inadvertently omitted in copying some of the decisions that
were sent out, and some of thie acreage in some of the copies
is not identical with the original so that it may be that
gsome of these corrections that are beihg asked would appear
to be in the copies furnished the various attorneys and
they possibly may be correct on the orilginal filed in
court; I make that statement that i1t may be the case
that Mr, Shear and some of those--

MR, A, C, HATCH: The name of Nephle- there is
a motion filed that the award to Vephi énd Joseph Huber also
gave testimony as to the ugse of water from Snake Creeke=~ any
award be made to them be made separate from the quantity

awarded to the Midway Irrigation Company, as thelr claim




was that they had used it not in connection withe- portion

of the water at least, and not under the direction of the
Midway Irrigation Company. That is a motion filed by
Chase, He was at Coalville until last yeéterday, and will not
be present in court, and asked me to call the court's atten-
tion to these matters,

THE COURT: Was the Huber award made in connection with
the Midway Irrigation Companyé

MR, A, C, HATCH: I did not go into it.

THE COURT: I didn't remember it was. I remember the
two Hubers,

MR, A, C, HATCH: There were two, there was Nephi
and Joseph Huber who claimed a right to the use of water,
ard 1t was contestexd,

THE COURT: I remember it.

MR, A, C, HATCH: And they claimed it as being
separate and distinet from their riéht ag stockholders under
the corporation and John Huber as adninistrator of the estate
of John Huber, deceased, also claimed some rights. The
Huber estate has been closed and the widow was awarded the
entire estate by decree of the ecourt, and I will submit her
name and ask she be substituted‘for the administrator, John
M., Huber,

THE COURT: My recollecticn is the Hubers were
awarded water independent of the irrigation company., I
notice John Huber is mentioned among those having water
in connection with the Midway Irrigation Company, hot as a
stoskholder, but having a joint interest in the five second
feet from the Ontario drain tunnel,

MR, A, C, HATCH: It 1s used through the same ditch,
Nephi and Joseph Huber conducted part of the water claimed by
them through a separate and distinet ditech,

THE COURT: I remember that, I think it is in here

gsome place, 'I will look and see, Now, are there any other
matters before we take up the city, Mr.Richards, you may proceed,
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THE OOURT: Now, are there any other matters baefore we
take up the olty? Mr. Riohards, you may proseed.

MR. RIOHARD3: May 1t please the oourt, at a pravious
session of the ocourt we asked for time in whioh to have a trans-
oript mde of the teostimony in this onse 3o that we might have an
opportunity to examine it and ascertain the real status of the
oage and determine what sotion, if any, we thought ouzht to be
taken in behalf of Proveo City. The transoript was prepared,
and hers in gourt, portion of it. We haveexamlned this trans-
oript with as much oare and thorouzhness as the oiroumstances and
time would ps¥m1t. We have ale» had {inveatigations and
expaeriments made for the purposs of dstermining what additional
evidenos 2ould be obtained, and we have reashed the snnalusion
that the desision whioh your Honor has prepared does not sive to
- Provo Olty the water to whioh it 4s entitled, that 1t would be un-
Just and not in aocoordsnce with the legal rightes of the oity to
have a deores entarodlalong the lines of this decision, and
for that reason we will move the ocourt to renpen the nase for the
purposs of permitting additional evidenoe, and I will now read
the oity's olaim.

The defendant Prove Olty moves the sourt to re-open th;
cage and permit eald dsefendant to introduoce competent, matexrial '

}
3

and relsvant testimony whioh will mhow: f£iraet, that the actual




irrigated area of the lots referred %o in the tsatimony herstom
fors given as the gity lots in Provo Oity (Reading).

Now, it aprears from the testimony no agtual survey
was made of these lots originally, and the area was arrived at
in & somawhat uncartain and unaatiasfactory way, but now we have
an absolute determination of the matter, and we present here as
an exhibit the name of svery owner of ths lot, the area of the
lot, the deduotion that has to be made from the area by reason of
any bullding or other veasons why a portion should be deduateds
Some lots are irrigated in full. Then we pive the net acrease
and the number of the lot and blook, whioh will be filed for
inspeotions Verifioation filed by Mr. Bostaph and Mr. Soott
Stewart.

MRe JAOODB EVANS: May I ask whather or not this area
inoludes as irrigated land that portion Arrigated from the oity
water worke, that 1a the lawna.

MRe RIOHARDS: No, I understand not.

MRe A. Os HATOH: In paragraph 10 of the affidavit of
Boott Stewart, the third line, the figures are-» I ocannot tell
whether 1t 419 25 or 35 feet of water,

MR. O. Q. RIOHARDS: «t 13 %5,

MR, RICHARDS: I deaise to refer to this briefly as I
go along, and later T will resd the a#ffidavit, but to make the
conneation and show to the oourt how these statements and allegn-
tions are supported by the affidavit.

Now, ths second grouni of our motion i8: We offer
evidenoe that the 1ot§ referred to in the %estimony herstofors
given as farm lota, and whioch the deoxr=e shows an aczesage of about
134 aores (Reading). ' |

Third, that the character of the anil 18 SuUOhw=

Now, in orday to determine that, as I read the original

testimony, there was no evidence as to the aotual application

e




of the water to the land, or at lsast, not suffiolent sevidense to
be relied upon. 0f aourse the 1rrigatibn.aeason i3 not far
advangsd, but water hag veen applied to diffsrent ssotions of
Provo City during the pressnt lrrigation season, We have a

map here showing the loocation of the différent areas to whioh

the water was applied, and showing the crop that was being raised
on each traot, the numbsr of irrigations that wers required to
mature that orop, the time of rotation whether one week or two
weeks, the nugber of inches applied, the agre duty, the trans=
migsion loss from the head of the ayatem, at lsast from the place=-
yes, from the head of the system whete the water 18 recelved from
the ocommon sourse, the river, ani the dlstance down to ths plaoce
whare the water 1s appliaed to the land, and the data with referene(
to that. Now, there is a note aooqmpanying thia. Rach one of
these traote 19 desoribed in the Qannsr in which I have stated,

The nots says traot No, 2 is the garden soil (Réading)

Whereupon the oounsel reads the affidavit of Mr. Bose
taph, Mr. Stewart, Oharles X. Jones, H. J. W, Goddaxrd, George C..

Swan, Arthur 8now and George Duke.

Now, Af your Honor pleass, it sseems to ua that there
oan be no question as to the facts that are stated in this motion.
The area of these lots has besn determined. The duty of water
with raferense to them has baen dstermined with as musch acouracy
as 1t i3 possible to determime 1t in the time that we have had,
0f oourae, 1f ws could have until the end of the irrigation
season, we would have then an abgolute dsmonstration of thq water
that had been applied for the ralsing of these crops. The faot
that these farm lots ave asltuated prastically the sams as the
olty lots 18 establisheds The faot that shange should be nade

in the time of variod, oommencing the period of irrigation bee

ooy e




cause of the maturing of the orops uhder the Provo gystem later
than the crops on the hizher land, thé% seams to be clear; and
the matter with regara to ths Fast Unlonm, of aourse, it 1s a
well known f£aot to the sourt and evarybody, that water oannot

be applied as effeotively and effioclently and goonomically in the
night time a3 in the day time, and there 1a a disadvantags in
that ragard,. Also this loss in trenemission from the tims the
vater 18 turned into the ditoh until it gets down to the plaoe
whare 1t 19 to be applieds \

Then we 7o to the water works systems No mention s

mide in the 4deolsion, as I understang 1t, of this water works
system That 1t exlats no one denies, no one has,I suUppPNsa,
diaputed that. It sesma from reading over the ¥esord to me

a8 thouzh 1t had been taken for granted that the system did
exist and perhaps nothing further was neogessary than the intro-
duotion of the Chidester deorss resosnizing the rights of the
olty to the waters of these springs, and that deorvee provided
that the olty should be entitle? to the watars of the pprings
and 1t might divert these waters into the water works aystem ofa
pips lins, There 19 nothinz in the oase, as I understand it, ;
that ahows the sonstrustion and opsration of this system. There
i8 evidenoe whowing that osrtain apring or aprings, partiocularly
the Maple Spring, 30-oalled-=~ oalled by us tho Yellow Jacket /
spring, 96ems to bs amothser name Ly whioh 1t 18 0allede~ that t%at
%89 dlverted into ths pips aystem as late as 1915, but any svi-g
dence a3 to the oconatyustion of thise syatem, the diversion of t?a
water into it, the wuse of the water and the neoesalty for the

uss, thit does not appear to bes There is nothine in the dseorvee
with refarence to 1t, and I assums the réason why, there is no
evidense in the record to justify a decrsse It soems manifest

to ua 1t would be a great oversight or misfortuns for this ocass

Yo be ologed and no desrss to Provo Olty of ita righta to these




waters. A8 to the neoessity for the water and use and oohditions
that are existing here, we havs not only the affidavit but it is
a matter of common knowledgs, I am told, in this community as

v0 the defioiensy, and I have in my hand here a letter from the
State Mental Hospital, dated Juns 26, 1918, and addressed to

Hon. Leroy Dixon, Mayor of Prove City, whioh I desire to read.
This letter was written yesterdaye "Our institution has bseen
sulifering greatly ths last two months from the low pressure of
the city water. (Reading)

Mle RAY: Mr. Richavrds, will you permit a sugzestion
~ there 90 that the faots upon that letter may be all before the
coury?

MRe RICHARDS: Yes.

MRe RAY: Until June 27th¢ this month, there has bsen
no limit upon the quantity of water Prove City could have in its
- plpe syatem.

MR, RICHARDS: I dom't knmow about that.

MR, RAY: And they have been operating on four seosnd
fect of water untll ths 22nd of this month.

MRe JACOB EVANS: HNay I ask one question, don't you
know that it is a fact that the State Mental Hospital has been
complaining about that water almoat iventy ysears, irom time to
time

MRe RICHARDS: I don't know that, but 1 don't think
1t makes any diffevengs whether they have or mot. I am not
ralying upon the letter of the Mental yospital at all, let counsel
understand that right now, I am not relying upon that letter. 1%
camo after the motion was prepared and the affidavit upon this
| point was prepared, and I vead it as a part of my remarks, and
it 18 very pertinent, it seems to mwe, and will gounsel tell me

hat 1% ie not an aotual faet here in Prove Olty that is resognisze
ed by ths plaintiff, the offiosrs of the plaintiff,and attornsys




ine this case that this ocondition to a gertain extent exists?

In othexy words, that right here in this ocity in private resi-
dences there 13 no water to flush the toilet and psople said

they had to 20 out of their housesa in order to meet the 6alls of
nature. I don't think oounsel and the gentlemen interested in
this will demy that ia the situation hare in Provo City. I edmply
mention thate-

MRe A. Co HATOH: I deny it at this time, excepting
it be on the mountain side somewharae.

MR. RICHARDS: Judge, I 41d not dealgn to bs fasetious
in thies matter. Of oourse In the hotels whare you and I put
up they have thegs agoomodations and if I am mistaken in the
statement I have made I wlll be glad to have these gentlemen
tell me 1f that 1s not true, in Provo Oity, the inhabitants of
the olty, some pbrtions of the alty are luboring undsr ths
dlgadvantages and oonditions I have atated right now,

MRe Ae L. BOOTH: Peraonally I don't know,

MRe RICHARDY: I don't ask you to answer unless you
are prepared to deny.

MR, Ae C. HATOH: Oan you name one of ths inhabitants
that we may make an inquiry?

MRe Cs O« RICHARDS: We will be glad to tell gou who
our informant 48 and he 1a8 oonneoted with your company.

MR, RIOHARDS: No# only one, but we oan furnish a
number of affidavite (o support this.

BYSTANDYR: Mayor Dixon is one, and we ogan bring you
a thousand if you want tham.

MR, RICHARDS: We are not here attempting to prove our
043¢, W9 are simply showing ressoms why we should bs allowed to
opsn our oase, and I submit in this matter we ocan furnish any
amount of proof that might be vequired Af 1t becomes a question

An the mind of the sourt or a sontyrolling question in weferende




to thig matter, which y assume 1t will not and sannot be besause
of the other olroumstances and facts in the case~- briny out that
atatement from the lips of witnesses for whoee veracity y would
at any time voushe- 80 I make that statement. However that may
be, this motion don't depenw upon thats

Just one more word with veference to the charaater of
this proof, what our theory and ides has been that we wanted to
Jupport the mothon, the different grounds upon whish we hase
the motion, with aome evidenge, that 1t might not stand upon
our unsupported statemenf. We have not, as I have already
stated, supposed it was neceanary or desirable, or would be
permionible by the .gourt, that we should attempt to intvoduse a
lot of svidenoe to sgtabliah any of these faots at the present
times We hope to have an opportunity of doing that later.

Now, 1f yvour Honor please, wa appreciate the extreme
reluotanos of the sourt, of this sourt, of any court, after
having apent days and waeks and montvhs extending over years of
time in the sareful sonslderation and detsrmination of the trial
gf::g:s importance to reopen the case and take additionsld evie
denaes We appreolate that, we reallze that, but at the sams
time we realize the faot that in s case of this importange that
arpeals so gtrongly to the oonsolence of the chansellor a aourt
will be mueh more rsluotant tn place upon the reoords of the
court 4 deaislon that 4a unjust and unfalr. Now, it may be said,
you had opportunity, your oliasnts had opportunity to make this
showing heretofore, but they did not do 4te Adpd tting that
and saying nothing about the reasnons why 1t wae not done, beoause
I am not sonsoious as to what they were, and probably pwrhaps
would feel a delieacy about disoussing them even if I knew; if
the present oounsel in this oase had tried this 029¢ in the way
that it has been trled and had overlooked these thinzye, and the

o,




case 8tood today in the position in whiosh 14 stands, and we had
come forward, or anybody elae, presented these faots to the court,
I say no ochancellow would enter a deoraee under sush oir cumstances
a8 thate No sir. We say it 18 of the utmost importance, it
is of the firat importance, it 4s of the greatsst importanae,
it 18 of paramount importance that this deoree and dsoisien shall
be right when 1t 1s entered. 1Is it to be thought of for a moment
that the oourt will penalize the munioipality of ﬁrovo and the
inhabl tantas of provo Clty, ten thousand people, besasuse of some
overslght for any reason, no matter what it was, oversight
and negleoat, failure, omigsion, o0all it what you please? I am
not assigning the reason why 1t happensd, I say that a ocourt of
ohanoé%lor will not do 1t. Whenever a time arrives that 1t
1s made oclear to the ocourt that a manifest injustice and wrong
would be perpetrated and perpetuated by the enterins of a dsores
the court will say no, we will take the time to get this thing
rizht, and that 48 what we expeot of this court, and it is upén
that ground we make the appeal to the sourt at the preadnt time,
beoauvse we think it appears, and must appear to the ocourt from
the motion that we have made, from the evidenoe that we have
nffered in aupport of the motion, that a grave injustice and
wrong would be done to Proveo CJity if a deoislon, if a deoree were
entered in sonformity with the degision of the court as it now
atanda.

0f asourae, I regret the necessity of asking this, I
have had goma little experience in these matierss I know how
my brethern at the bar feel at the sugzestion of the reopening
of a oase of this kind. T xnow how I would feel, I know how
I have felt, but all that does not oghange the eituation one iota.
It 13 not deslred to open this case a partiscle more than is
absolutely negessayy to eatablish these faots that we now present

to the aourte
-
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Now before olosing there is one other thing I ought

perhaps t0 oall the attentlion of the sourt to-~ I have not put

1% in the motion becauwse I donyt think 4t bLelongs in the motione-
and that ia thie} we deslre on the part of Prove City, desire to
be heard =- we ghall at the proper time desire to bs heard as

to the nature of the award, or that portion of the deorse that
7111 be made awarding the water that goes to the Faectory raoce

for power purposes. We have sald in ths motion we have asked

for permiasaion to offer additional evidense to show that the

avard that has been made 1s insuffioient, and we take this posi-~
tione« I am not 2olny to argue it now, but am goiny to state 1t,
beoause 1 want to be absolutely faix with the oourt and with
oounsel, and want everybody to know what our position is, and I
want to say now parenthetioally that y regret we have not enough
ooples of thease papers to serve upon every membsr of ths bar
intersasted in the ocase, but will try and get them out as soon as
we Q&N We had supposed there would be additional copias, and.
another thing, we had no opportunity to merve them in advance, g
@ive you notioe, these papsrs were not finlshed, somz of them,
until after ¢ oamd into the adurt room this morning, so we have
been in no pnsition to afford you gentlemen any information ox
furnish you sopize in advanos, and, us 1 say, I rsgret we haven't
them this morning, but will bs glad to furnish thame

MR, WEDGEWOOD: We make no complaint az to that.

MR, RICHARDS: No, I know thate My knowlsdze of the
oharaster of the gentlamen who are engaged in thils ocase assures
me of thate I know of your magnanimity, your generosity and
of the pleasant and brotherly way in whizsh you try law suits.

I am reminded at this time of my 2xpasrience a number of years

ago with a distidguished judge who oame to Salt Lake to try a

oane in the Fedseral Courts He was to vrelieve Judge Marshall,
.
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and after ssrving a term there-- I had soms important 1litigation
before him involving large sums of monsy; and very interestin-
questions, and , zot along vsry nicely. Before hs left I sall-
ed to pay my respsots and thank him for his courtesy. He says,
*Mre Riochards, I havs never gesn vet the nege3sity for having a
pall of gloom hanging over a court room in ordsr to presarvs

the dignity of the courts I want to tell you," he says, ®that
the 1life of the lawmyer 4s hard enough if the sourt does avery-
thing he can to make it easy, and if the lawyers do all thay

gan Yo make 1t eady for each other”; and I thought that wase

& mighty good thing. It soincided exactly with my notion of
thinpg, and my experience, and I am glad to say the membersof
the bar I ase hers in this case, Judging from their aondust
heretofore, velieve in that.

Now, the point I want to make-~

MRe JACOB EVANS: I might suggsst vou make it eaay for
ug by withdrawing this motion of yours, make us all happy.

MRe RICHARDS: Well, my friend, if I was to suzzest
now the withdrawal of that motion my frisnd would be one of the
firat to protest against it Why? Beocauss hs would know we
were doing an injuetice and wron. to my olieht, and he is the
laast mon that would want an attornsy to do somo?hing that he
ought not to do to perpetrate a wrong. weiﬁﬁaﬁ?be faostious, but
that 1e the faot.

Now, I had 3oncluded my arzumsnt but for this one
thing. I want to say as to the deores with refer-nce to the
water in the Fastory race we hive made no reference to this
part of 1t beoause 1t does not relats to the openins of the oase
to take additional evidencs, but it is upon ths question of the
comtrustion of the stipulation between the parties, and of the
relation that Provo Olty bears to the psople who are usinz the

water; and our position is that the relation of provo Olty to the
= 10=
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people who use the water for power burposss as appears from the
gtipulation and from ths rsgord-~ sdd I am prepared t& argue 1t
when the propsr time comes-—e is practioally the same as ths rela-
tion tht exists betwesen Provo City and the irrigators, the people
who use water for irrigation. I atate that simply that you may
understand our position, and it may not be sald herecafter that
I have withheld ampthingz, becauss I want you %o understaad fully
and oompletely what our positibn 13 with reference to this
matter,

MRe RAY: May 1% please your Honor, on behalf of my

olient I desire to resist any motion to reopen or take additional
evidence in this oase.

(Argument)

ié:oo ﬁgon. ﬁeosss to 2:00 P, M,

“"“‘Q'—‘-."..-‘.—-‘t!—--noﬂ---ﬁ.‘-----“

THE OOURT: Now, gentlemsn, are you prepared to pro-
feel with this hearing?

MR, WEDGEWNOD: If your Honor please, thars i3 a
eituation here that is somewhat novel and somswhat embarrassing,
better knovm to other counsel than to myself, because my own
comes only by assovolation-— 4a the faot that this oase has basen
litigated, to use a slang sxpression, to a finish., I micht
further say that the parties had exhausted themselves. From
that view point it wauld seom a8 though it was 14le and shilde-
ish to atart in and play the game over again because this party
or that party, as Mr. Ray su-gested, has not played the game
along the same linea that they would play it 4f they were start-
ing in anew. When we look at &t from that standpoint 4t would

geem that it oommands but 1ittle sonsidsration o patienogs from
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the court or the various anmunasl. On the other hand the 1ssues
here are large and they affest nunbers of people. If, as has
been s8ald, thers was a mistake in snoms regards nobody wants to
foree this oourt %o make an offhand (we mizht say) desision in
the face of a mistake, 1f thors is s mistake. As to those
matters a 1ittle later T will maks a sugyestions There ars mate
ters, however, in this case whioh sursly should not command son-
sideration of the wourt for one moment, or the oconsidaration of
soungele Onz of those 43 the duty of watare It would be a forae
in legal proseedings An my Judgment, beneath ths dignity of the
gourt, and wholly outside of the realm of legal txials and legal
- Prooeaedings to opasn up that question at all. That is olossd,

80 far as ths quastion of Provo Oity is conosrned, its mill rage
~ and waters that is oloseds It would be a foras to attempt to

~ open that up, Ths water awarded them is thers, They may uss

| 4t for powar, They may use 1t for irrigation. They may do as
they see f£it. Irrigation, as we 33id time and azain, ard 1t
eays 1tself, 13 the one important consideration, that 13 real
 11fe, the foundation of life, foundation of progress and the

- Yook and anchor for all this gountry. Powsr during the irri-
| gation season gan be easily supplied. If Provo Olty sees fit in
| its wisdom or laok of wisdom to use watsey that is wvholly available
. for lzrigation for power, exocept a3 oltizens of the olty, those

i o?fthat happen to bs, we have no oause of somplaint, that is
thelr question entirely, That ought to ba abgolutely 2losed in
thias ocourt,

There are three questions, however, whish have besn
submltted to the aourt that shaklenge fair snnsideration. The
firat 42, and the one with whish there 19 little diffioulty, 1a
whatever water Prove Oity i3 entitled to for manizipal purposes
I tak::the;e 13 no question but what somes from springs. 8inge

these water works were first remodeled, the water has coms fvom
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springs and never sesn daylizht unless it be at 2 manhole or
some physioal eonstruotion in the water system , outside of the
8pillway, and I s2e no rsason why water for the pipe line shoulid
not be fixed in the deoree 29 conming from the epring, as in faot
1t does, a0 that question ia vary sanily 4isposed of.

Now, the question of ths quantity of water to whish
they are entitled aeems to arise on the quastion of pressure,
Now, pressure dose not rest upon quantity of water, exdept the
quantity of water is one faotors If you will 20 into the his-
tory of this water works ayatem you will €£ind and we will £ind
that as a part, an intezral part of it, & pressure basin was
provided for, losated and situation for apoplianses provides for.
In other words, a presare hasin was part of the aytems The
~ only reason why 4t i3 not a part’ of the system today i3 because
- Provo Clty has not completed the system, that 1a the only reason,
As suggested by Judge Riohards by the proiustion of ths latter
from the asylum this question of lask of pressure und:r ssrtain
abnormal conditiona which noour to more or less acutseness eash
year 43 a laok of pressure, and 1 think 1 6an gay advisedly if
Judpze Richards will look into the recnrd as Mr. Ray suzrgeatad,
you will find the same oomplaint as from the aaylum in other
places, in regard to ths lack of pressure, that he has submitted
somewhat outseide of the rscord today. Now, Prove City is not
entitled to maint2in pressure at the exprense of publis polioy,
and by the mekxhk waste of watsr.e What I mean bl that 13 this
pressurs is due to water head, Water head may be maintained in
two ways, by having a suffiolent quantity of flowinz water passe
inz over the intalkke of a pipe 30 that regardlsss of the amount
of water tape along the pipe called for thaere 18 suffioclent water
flowing in the pipe to keep the pressure, that 19 if the pipes
are full all the time. That on the faoce of 1% shows that that

water, 30 far as ,rovo Oity is conoerned which 40e2s not zo inte




the pipe 49 A waste of water, while with 2 pressurse baain at

- times there is not the maximum taken from the pipes the presaure
box ia filling. When the maximum smount ia beinz taken from the
pipes, the pressure basin lowers and 44 rasponis and balansas
1taelf, and the pressure 13 kept of sourss, Every(foot of watsr
in height adds 624 pounds per oubla foot te tha présaurs in the
plp2, and when you figure the ocapasitiss of pipe itself to ~ive
PLe9 UL e

THE COURT: How mush 40 you 9ay a fo0t in depth would
add?

MR, WEDIENOOD: It welphs 624 pounds, It wouldnet
give that mush pressurs down here by any means, that 4spenis upon
the heizhte

THE COURT: 1In that connseotion may T ask does ths
avidenos in this 0ase show what tho head of this water was?

 MA. JAGOB TVANS: It has not got any head,

MRe WEDGEWOND: I don't knowe That somas rizht in
line with what I am zoinr to aay,

MRe A. L. BOOTE: There 12 a baain up hare, I uniere
stand, out of whish the water zoes direotly into “he aitye

MRe RAY: what 4s ths f£all?

MRe Ao L. BOOTH: I ocannot answer that,

WRe WELGEROOD: Tha point T make when I say each oubie
foot helght added weigzhs 62§ pounds 18 that under the situatien
a# 1t exists now they Are bound by the pressure they get from
ths astatic head of théir pipe. They are not entitled as a matter
of vight to oreate any artifisial head any more than what a
falxrly good pressure box would give there, and the point I make
ia that with a pressure box there then the preaisure would be
equalized and they would overcome these diffioultiss of whish
they complain, and I say the system as planned intendesd that a

pressures box should be built, or pressure veservelr, whatsver vou




#ant to 0all 1%, and the ~nly ra2sson 4t has not been buils ia
bacause they hawe not dona it.

Now, the other point 13 a gquestion of thsss sity lota.
They squarely allege there -~ with how uuch fores I am not saying,
but 1t 2somes to the court there has besen 2 palpable mistake.

If thers hus that miostake ls entitled to fair gonsideration, I
don, ¥t know whether there has been or not, I am incidently
informed that one man looked up ths aareage attributed to his
ownsrship and he found thers was four square rods more attribute
ed to his owmership, his 1ittle pi:0e of ground, than what he
has ixrigated for years,in this tauble here,

THE COURT: You mean in this lasy onel

MRe WEDGEWNND: Yes.

THE OOURT: The evidenss as introdused at the time
of the trial was of geveral witnesses who made sstimatss, but
no acourate maasuremant was testificd to as I remembar it
with refersnse to ths city lotse Of soursg, the acrgcags oute
3ide wag ~~ hut eatimates ware mads and tha hizhest estimate,

I think, whish waz given By Mre. Thompaon was taken as thas ogorreot
oneg By the sourte That was the situation of the svidaenas.

MPRe WEDRGEWNOD: HNow then, 4f thse 2ourt should faesl
inolined to extend any further tims %@ befors cloasinz this osaase
upon the showing made in rspard 4o the partisulars that I hive
sp=0ified, that is, theszz three, putting in the dscree ths
question where this water comas from from the pipes and springs,
and any question in regard to the amount of oity watsr storage
and the presaure or otherfise as water in pipese-

| [ THE 0OURT: Water for zulinary purposszal
MR, WEDGEWOND: water for culinsry purposes, or number

of aores for thess olty lots, we would not sbjeot %o 2 reasonable
time beling given within whish we in the company of Mr. Boataph

oconld cheok over this oivy 1ot question and basome aivised as
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to each one of theae areas, as to what the area and agreage of
the oity lots was, and how far there was a mistake, if thare was
any mistake in regard to that asreags.

THE OOURT: Thera is quite a dlgerepancy thare, quite
a difference} there 1a almost a hundred per sent more than the
sourt awarded, and itetruck the asurt at ths time there must
be aurely some mistake, and 4f I remember the matter it was
merely estimatss and not measurements at the time, so that a
hundred per aent or’nsarly 30, 43 quite a wide range.

MRe RAY: Oaptain, how leng do you think ths persons
oprosiny this motion ouzht %0 have t® sheok the truthfulnsss of
the affldavit a9 to the irrigable area within the city as to the
lota,

MR, WEDGEWOOD: Let me agk Mre Bostaph, 4f he 18 here,
how long would it take to g» over this and oheok 1t?

MR, BOSTAPH: Do what?

MR WEDGEWNND: Go over this map of your's whish
glves the olty aorsage and ocheok 1it.

MRs BOSTAPH: It has besn chaeoked,

MR, WEDGEWOOD: How long would it take us to do it?

MRe RIOCHARDS: How long would it take you and the
enginesy from the reservolr ocompany 0 20 over these lots and
cheok up, #er if your statement is accurats or not?

MRe BOSTAPH: It would take about twelve or fifteen
day 8.

MR, RICHARDS: How many tracts are there?

MR, BOSTAPH: Tracts, thers are apnroximately eighteen
hunired. I have not sounte’ them exaoctly,

MR, WEDAEWOND: Take & oouple weeks then. If the
cowt feels that there is such a substantial showing that he feels
bound to investigate the question as to whether thers was a mise
take or nof. or take evidenoe in regard to that, my sugrestien

P .




would be that it be undsratood that a reasonabls s-ontinuance ia
granted and that we chaock ovsar thoss‘two auedtions and then pre~
gent the matter as to just exaoctly what our position will be in
regard to the matter. If the ocourt ia satisfied the showing
ls not guffisient, we 4o not wrpge it Ls Jdonse,

THE QOURT: I fesl this way, Captaln Wedgewood, with
rafsrencs to ths sward of water that was made to Provo City
for 1ts domestis purposss, that 1s throuzh the pips lins, that
the court is not 9ntirely satiafied with refzrence to thats
The shod ng ¢ such y would 1like to heay ssmathinz further upon
it, and esp<alally in view oi the fact thars was no evidensge
introdused at all with refersnsce to the sourse from whish 1t
oomed, eaxcept the fast it is running throuwzrh thz pips line from
springs.

MR. WEDGIWOOD: That we oan settle by stipulation inm
a minute, aourae from whioh it cokes.

THE COURT: Ani with refermnos to these oity lotse I
will say with reference to the other matter I do not feel any
parvisular ungsrtainty as io the gorrestness of the deocision
the onurt has rendered as to the ivrigation watere I will ine
dicats the views I ha,val with re’ srence o this sugzestion 35
pec cent losas oarrying this watser. I don,t thiank any irriga-
tor 19 antitled to waste 3% per gent of thair watser in carrying
At the distance provo City has to oarry ite watere I don't
trink they ouzht to be ersdilted with that amount of water as
they sonvey 4t to their land. I think an Arrigator must provide
aoms means by whish he oan take Lds water with & less loss than
that, the 4istanoes they have to take 1%, and i 1t requiras
puddlinz or something of that kind, it must Le done, at least,
they would have to take the loss above a reasonable loss.

The duty of water whish affords all the way from 10
to 11 or 12 feet depth of water upon land during an irrigatien
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season, I am of the opinion 43 an ample award of water. T dontt
think there 1a anything shown in the affidavit that would justie
fy the ocourt in opening up ths queation with reference to that;
but with reference to the quantity of land, there ia apparently
& mistake some place, a very ssrious mistake, Either Mr. Bos-
taph and result of his investigations is in arror, or the
evidence which was produced to ths court is in error, 20 there
ie a serious mistake, and the eourt wants further evidenge on
that, wants further light on it, and thay ouzht to be awarded
the water for the land they havs, Now, upnn those matters

the oourt wante to hear further and wants to open theoase for
that purpose,

MR, A. O¢ HATOH: That only refere to the oity lots?

THE OOURT: That 48 all; that is all the application
wag for,

MR, RICHARDS: It inocludes farm lands.

THE OOURT: Ae far as the quantity of land whatever it
may be.

MR, WEDZEWOOD: There has besn no showing as to the
quantity of farm lands.

MR, RIOHARDS: Iam tosd 4t 13 not a mistake as to area,
but olassifiocation with the farm acrses. They ars in substantially
the same condition as the oity lots, farm lota,

THTZ COURTL You say they are, I domit 5o understand 1%,
T 4idnit 8o understand 1t

MR, WEDGEWOOD: He don,t say as to aorsage, but wants
more water for them.

THE COURT: He says they are in the same situation
with reference to the requirements of watsr.

MRe RICHARDZS: Yese

THE 0OURT: I don't 90 unddrstand it} I understand the

farm aores donyt have to take their water in small areas.
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MRe Qs Co RICHARDS: There are farm aorses and farm
lota. The farm aorsagse we don:t olaim extya water fore There
are 134 aores of farm lots that are 1ittle small tracts that
our contention is are 1dentical with the five hundred snd forty
Or fifty aores of the same olazsification.

THE COURT: The farm acres ars treated separately.

MR, 0. 0. RICHARDS: Yes, we think the farm 1nts shoull
be treated the mame a3 the olty lots.

MR, TUOKER: .A stipulation was entered into agreeing
there was 701 aores in the platted portion of ;rovo Olty wmert
irrigated, and that wae the agregate asreags. Now Just ou‘sids
of the platted portion of Provo Oity there are lots whioh ars of
the same size and ralse the same sort of arops as the platted
portion of Provo City. Evidence went in to show those lots
oompries 134 aoves, and they were called farm lots 4in sontra-
distinetion to farm acres. In the deeision there i3 no dise
tinotion made between farm lots and farm asrsags.

THE GOURT: In the 2058.6 aores did I inolude=

MRe TUCKER: TYou inoluded the 134 farm lots, and we take
it those farm lots ars in the same position as the sity lots so
thoy should gzo in that categzory and subtracted from the farm
aarease,

MR, JAONB EVANS: Then thsse 134 farm lots should be
deduocted from the farm aoreage and added to the olty lotas,

MR, TUCKER: That's 4t exaoctly.

THE ONURT: A Mx. Btewart, in his report of the property
he had surveyed and ‘etermined the quantity of it imecluded the
farm lota.

MRe TUCKER: There were three olassifisations of land
as 1 understand 1%, platted portien of Proveo City somprised 701
aonre9, the farm lots of Provo Oity whioh comprised abeout 134

acres, then the farm aores which comprised the differenus between
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2058 acres and 13t acres. In the decision the sourt has combined

the farm lots and farm agres.

THE OOURT: I was not asking what the court 4id, but
agking what Mr, 8tewart dld.

MR. TUOKER: He svidently inoluded the lots in the
20Yeagse

MR, JACHB EVANS: I dompt think Mr. Stewart made any
such distinstion. I think the distinotion was made in ths
evidenoe on the part of the witnesses for the eityes I think so
far as Stewart's survey was ooncarned, these farm lots were in-
oluded within the farm asorsage, but the distinstion was attempt-
ed to be made in the evidence in this ocase.

MR. TUOKER: The ragord will show that Mr., Stewart
feols sure of it himself,

MR. RICHARDS: That oan 53 asoertained.

TR ONURT: I underatand you re zoing to cheok over
with yre Bostaph, oOr someone representing the cit with a9 re-
ons represanting the plaintiff and the other parties. You might
oheok this matter as wsell and see what the situation 1s with
raferemme to 1t 1f the situation that applies to the oity
lots would ~pply equally to “he farm lots they ouzht to be
inoluded if they 2re in the same situation 23 the farm aoresge.

MR, WEDGEWOOD: That would leave just three questions
to the mind of the oourt, number of aores in Prove City entitled
to irrigation) question of whether the farm lots should be
considered on the bgsiu of olty lots or farm asres’, and the
quest ion of what should be dons, if anythinz further in the way
of suliniry and domestioc water through the water norkds

THE OOURT: Yes.

M3, WEDGTINND: The other, I understand, the ocourt
oonsiders closed?

R ONURT: I will not eay mnow that 4s all, I want
w20

DAYIS 8 CRAMER, SHORTHAND HEPORTERS. VWALKER BANK BLEG,, SALT LAXE CItY




to hnear any suzgestion Mr. Riochards may have, whether anything
further should be inoluded oxr not, but that is in my mind at this
timse

MR, WEDGEWOOD: Now, going just a 1little further,
would it meet the approval ofthe court that we do cheok up
tozether 80 that we will both know what the other i0es and aome
in with an understanding betwesn the two.

THE OOURTSs Yea.

MRe e Co RICHARDS: What is your sugzestion?

MRs WEDGEWOOD: Mr., Bostaph and any other engluser
we #eleat 20 over these.

MRe Cs Ce RIOHARDS: What is the sugestion now, post-
pone the hearing this length of time, I undsrstand the other.

MR, WEDGEWOOD: Instead of opening the hearing for
any purposes

MRe Zo o RIOHAﬁDS: we are in opsn oourt hsre. 1Ia
1t your idea that we postpone this hearing. ocouple weeks until
you san asoevtain the fact, than take it up where we leave 1it.

MR, WEDGTWOND: No, my position is exactly this, that
we determine now. The sourt says it 18 exnsepting 4t will hear
from you, that the matter 19 cloasd exgept ac to three points
which 1 named a woment 8g0. Upon that theoxy my position 1s
thia that the 3ourtvset 9 day aubstanliélly two weeks from
this time, and in the meantime Mr. Bostaphe~ Mr. S5Cott Stewart
go over with a man we seleot this map and lotz they represent,
and be prepared then with knowledge on our part what the situa-
tion is. and you have knowledge what we have done, and we will
tell just where we objeot to the data set forth in this exhiblt.
Then we aome into ocourt and tell the oourt what that s, and If
we 0an axres on that all vrizht, and if net we will fight it out
to the last limit,

MR, Ceo 0o RICHARNS: You nominate your man and we will
= Lon




do the same.

MR. WEDGEYOND: Of oourse we aculd not diotate %o yOou.

MRe Co C¢ RIJHARDS:; We may send the man you suggest,
but leave 1t to us to send sur representative, whish of the
enginesrs we send. You dend your rspresentatives, we will
che ok the matter up with you. May send Mr. Stewart over ths
lots he examined and Mre Bostaph over the ones he exsmined.

MR. WEDGEWOOD: We oould mot objest to thats

MRe Co Ts RICHARTS: Now, we don't acquiesce in ths
balance of 1it. We have no objsotion to this examination beine
made and the hearing belng postponed, but thare are some other
features, the features of considering nothinz else we don't
acquieace in. Now, the matter of faotnries, we have our well
definad notione and wa think the resnrd thels 2isscloses, and
either now or another time we chall dssire to present our views
squarely to the court as to what we view the atipulation that
has been entered into as shown by the record to msan, 1ts gone
dtrugtion,

THY ONURT: Mr. Riohards, let me sugzest the wiew I
have with reference to that, uand the view I have with referenss
to that, this court has nothing whatever to 4o with ths affsst
or the altuation betwesn prove City and the power scompanies, tha
uaara of water for powsre I think thav has been withdrawn from
any 1s3ue in this oase, Judt as the gourt has nothinzg whatever
%8 do with any individual dirrigator who has a lot twenty-five
fest wide and hundred feet daeep, as to what quantity of water
he 13 entitled to have deliversd to him from the gquantity awarded
to Provn Oltys I dom,t think the oourt has anything to do with
that contyoverasy, it 14 not pregsented in this o498, No+, as to
the rights of the peoples using power, using water for power,

some arrangement has been made with Provo City, 1t may be a valid

oontract that can be &nforoed, it may not be. They may be using
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that watsr under meré lioense and privilege given that ia revoka-
ble at any tiue. There is no issue, T don't know I oars to
hear from you what their relations ars Pesause 1 cannot determins
anye The only thing that was done by this stipulation was, as
T understand 1%, that any question as to ths rizghts of ths
sgveral partizg on the one side and ths city on the gsther was
wilthdrawn from this case, and 1t was aonsented whatever avard
be mads be made to the sity. Now, whether they hold as trustess
or whether they own it and these people have no interest in it,
the ocoury oannet deoide in this onse. I merely make that suge
geutlon so that anything you have to gay at any time may be with
referense to that oondition of the gourt's mind

MRe Co O, RIOCHARNS: This position I shall gertainly
take at the time we disouss thease matters, and I have no sbjestion
to 1ts velng known vight nows If there i3 awarded or shall bs
awarded to provo City a2 certain number of feet for power purpo:E::
e oanmt be hourd with the suggestion if you be the owner of
enouzh fget of water to run the mills and then run the mills and
you are short in your water system you must be required to take
from your mille and stop your mills to supply your watsr aystem.

THE COURT: T will sugzest, Mr. Richards, the sourt
is not going to award any water to Provo Oity and limit the use
of 1t to powere I d&ntt think there i3 any 4ssue that #»ill per=~
. mlt the gourt to.

MR. RICHARDS: I dom't think so either. The only point
I present i3 thise My brother suggests thare is 30 mush water
anarded to Provo Oity, if you are short in the water worke, you
‘are long in the other. In one visw that is right, in another
view that ie wrong, If we have 1ot been awarded sufficient wateree
not what we want but the water we ars falrly entitled to for nur

water ayatem we may not be met with the sugzzestion i1t has bsen

awarded to us for power purposes and stop your mills and use 1t

’ naG, AK ciy
DAVIG 6 CRAMER, "“0"22’3“""""""' WALKER BANK BLDG,, EALT LAKE




in your pip2 lins.

MR. RAY: we are goinz to make that scontert ion.

MR, RICHARDS: We shall vesist it begause if we have
& »ight for both purposses, we inalst upon having voth purposes
aocorded te we, and not say because you have it within your power

to sufifexr a less ovil you must 4o that and we will infliot
th

QD

othexr upon you. I don't mean by that to pretend to say we
are entitled to more water than we are entitled to, but what we
are entitled to wa may not be deprived of, and suggssted you may
get 1t from another source, begause you are ownsr in another
BOUr e,

MR, WEDGEWOOD: Now, in nrder that I may be undey-
atood, we ave willing to take those three qusstions as I said,
undexr oonsideration, and report back as to what we undsratand
the facts to be in regard to them for the court's then determina-
tlone Nutaide of thoss three guestion, we insiat all other
queat iona be determined at this session if the gourt will detar-
mine them,

MR, RICHARD®: We aras agrsseable.

MR. JACOB EVANS: I jJust want to say one word 2onssrne-
ing this Mill raoce watser. I think it has always been the practise
here and probably will be in the futurs, that whanever Prove City
wants the use of thé water of the Mill rage for irrigation pure
posea thoy have always oontended they have had the right to take
it, and uniformdy gzone and taken it, and that has been the cone
tention in every law gult we have sver had sonsarning this river,
and that 18 why they were made parties the way they were tn deter-
mine this question, and that 18 a matter for Provo City and the
nill owners to dsetermine. In othar words, 1f they should not
have suffleient gater at some low period whether or not this year
or some othsey year, they could resort to that watsr %o irrigate
the farm landa.
w2l
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THE ONURT: The impression the gourt zot from this en—
tire svidenoe, 3ll the evidense that would thros any lizht on
that situation was that the clty had always olaimed the right
and had exeroized 1t and the other partiss had asquiescad in 1%
amd resognizasd 1t, that the oity had the right to take that
water awvay from them whenaver they cared to. That was the
substance of the 2vidense.

MRe Co 0o RICHARDS: I think, your Honor please, I
oan shoWw youa number of ploces in the evidensce where ths
watermasters=~ I think they arve oalled wat:rmastsrs in contrae
distinotion from water oommiszioneys, whoever had sharge of
that work olaimed they went and made app]ioation and by acquioo-
cenge and agreement, but that they 4id not e¢laim ths absolute
right to take 1t without the oonsent of the mill owners,

© MR. JACOD ELVANS: They made that oluim in every law
sult we ever had,

MRe RICHARDS: I don't know of any other law auit, but
I have apent snme waeks in thia one.

THT COTURT: Gentlemen, we sxre mwt making any progress.

MR, RIOHARDS: What I @aid thie merning, we had no
idea this particular question would 2ome up on ths discusaion
this morning to reopén the case. My first snlightenment on
the subjeot was wheﬁ My. Ray disoussed it on the theory the
olty was the absolute owner of thig water, thorefore had pRenty
of w@ter. if they 4id not havs enough in the water works asyatem
take this water. Out poeition L9 this, and I am prepared to
argue 1t now or any time 4t sults the sonvenlense of the court,
if the court will hear the argument, The gtipulation made by
these partlies and the evidewe in this case all the way through
from bezinning to end and disoussion of counsel shows that Prove
0ity ha9 not. the absolute zight to this water. I am prepared
to dlsouas that 1f that has any gignifioence in this watter.
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We want to Bs heard at the proper time. As I indicated this
morning 1f 1% has no signifiosnce whatever--

THE COURT: I am not going to deside now whethar it
has or not, I have thought 4t had oonslierables siznifisensas.

MRe RICHARD3: Then whensever your Honor i3 reaxdy we
ate prapared to discuss that question.

THE ONURT: T think thsat discussion ought to zome at
the same time this report comes to the azourt, what the sourt
ought %9 hearx. If the court is to take soms testimony I think
that question ought to come thams

WRe RICHARDS: That is sxaotly in harmony with my
1deas, I Just want to add this, you cannot take thia testimeny
one part of 1t and settle the oase on it, and not take the other.
Here 19 the teatimony of the representatives of the sity with
resaxyd to what they have bsen doiﬁg and what they olaime Then
you have the power owners and they are cons-rned with what they
0laim to bs »ight, and then you have the stipul:ztion and then
you have the statement of counssl and when all these things
are taken together that is the question what they 211 mean
and all show, and that 1ia whaf we want %o disouss when we zet
to that queation.

Mie Ae O HATcﬁ: Tf the oo urt please, the same soun-
del rapresented tha powsr sompanien, all of them, except the
Provyo Prassed Briok, that repressented the citye There was no
controverasy in this o03ae between the power onmpznies along the
Tfaotory and Tanner Tages and Provo City.

MRe RICHARDS: Tharewas a gontroversy batween the wite
nesaed.

Mie Ae o HATCH: That i3 4mmonterisl. The pleadings
and atipulations are hers in regard to those matters, and they

eontrol, I take i1t, and ocounsel should not be heard to say at

thia time that beosuse anmebody teatifled contrary to the

< &
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pleadings and ocontrary to the stipulation that it ehanges the

issueabscause it does not.

MR. 0. C. RICHARDS: Permit me we are gzoing to stand
ex20tly whers the counsel who have besn referred to by Judge
Hatoh stond. We will relterate his argument, and the stipulatien
we axe not going to depart a jot or tittle from the positien
taken by Judze Corfman everytims he spoke in regard to it.

THE ONDURT: Gentlsmen, I understand what is balore
the oourt with vreference to 1te Now, the gourt is not going
to detexmine anything with referenge to this unless we enter
upon the digouasion of 1t ganerally., 1 think there are asome
matters that are to be presented, however, this afternoon, and
1f this 19 not to e presented, it would bs well probably not
to snter upon the argument.

MR, Ae 0. HATQH: The gourt suzzested thsre was
nothing in the record to show from what souree the olty derived
its water from the piﬁe line. The Chidester deores was introe
duged in evidenoe for all purposas, and I think it defines the
souraes of 1t speoifioally, naming the eéprings and tells from what
territory and kind o: water f£ills the plpe.

YL COURTS When I made the statement I said exoept
the Ohidestser deeree, and as twthat 4t was only as to the
eprings that weve taken into the pipe line earliers In 1914
or '15, the Maple spring, aome watsrww

MR. A. 0. HATOH: The Maple apring was diverted in
1915, after the commenoement of this astion.

THT OOURT; Without any evidenoe upon what olalm
or what right the oity olaimed to have that water, but merely
the f£a0t they want and took that water in. There i3 no
ovidenos, as 1 found, to support a finding they had any owner=
ship or right to that water, not having appropriated it or
purohased it, emsept took it into thedr pipe lines after the

wade A
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- sult was oommensed; but the only svidenge in relation to the
other water, as I remember, wag the introdustion of the Chidese
ter deares which did mot bind all the parties to the astion.

- There wers mny partiss to the aotion who weare not in the Chides-

 ter decree, but that matter, I understand, is a matter to bs
oongidered at the next segsion.

MRe As Co HATCH: I don,t undsrstand the Maple spring
would g =e
MR. WEDGEWOOD: Where they zet the waier out of the

. apring they got it in 1904,

MRe As Co HATOH: The water they zot in their pipe
line is wholly from the springs from which they have been takéng
k\ﬂhatever quantity i3 awarded to them from the pipe line they

are entitled to take from the springs from whioh they are now

taking 4% and have been takinz ite

TH® OOURT: Now, gentlemen, 1¢ this arrangement satise-
faotory to you, presentation of these matters at some futurse
time, limited as thsy are to the gueatidnas.

MRe C. Co RICHARD3: we ura sonsenting to that agone
ditionally, your Honor.

TH® COURT: What other mattexs do you wish to inolude?

MR, Co C. RICHARD3: We have made our applisation
and mtion and want to atand on ite If the court wants to limit
it we wiah to have the benafit of our exoeption.

MR, RICHARDS: We wish to reply to every atatement
made this morning. We are willing to postpone that to a further
hearing. |

TH® OOURT: No, I think that should be determined now
what the soope of this hearing shall be.

MRe Ao O HATHH: We will formally ask the gourt to
deny theiy motion exsept as to the three matters suggested by
Oolonel Wedgewood,

R
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THE QOURT: I will not preclude them from presenting
their views upon the question of the rights, relative rizhts
of the aity and pover usexs if that should baoome material
in tﬁe consideration of thass othsr questions, but the only
othex queation I understand you you have raised st all is thse
duty of water,

MR, TUCKTR: There ia one othe: question, that 43 the
extension of the season, rstarding of the ssason, retarding of
the date when ths quantity of water to Provo City is diminished
on aasount of Provo Gity's orop season heing later than the
orop @89190n of adjacent area, We think that is an important
point, and we have some wmery dafinite opinionson that point and
avidenoe on the point.

THT OOURTS You mean whenreduced from fifty to seventy
aorea?

MRe TUOKWR: Yes, we ask that the time of reduction
be extended to August firvast instead of to July 20th, as ls
provided 1n the deslsion.

THT OOURT: In the deoclsioen it runs to Septembaer
firat, doesn't 1t?

MR As. Ceo HATOH: Ootober firste

MR, ©. 0. RIOHARDS: Ohange date from July 25th to
the first of Auguat, the second period.

THT ONURT: It xuns to Septembar firats

MRe O 0o RICHARDS: It 43 the period that termina-
tes on July 20the

THT ONURT: There 43 no period terminates July 20th
at all, 4t runa from May each year to September first.

MR. TUOKER: Second peried from June 20th to July 20§h,
I ask 4% bas shanged to July 3lat.

TH® OOURT: Why 4o you Aesire that when there is no

change made from May %rd to Septerbey first?
w2 Oen
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e TUOKTR: On July 20th we are reduced from a 63
aagre duty to a 70 asre duty on our farm aores.

THR ONURT: I 4id not undsrstand your farm agres was
involved in this at all.

MR, TUOKER: Ye9, that was our contention.

TH® ONURTS Your motion was with reference to olty
aares and olty lots,

MR. TUOKTR: Our motion ineluded farm acres as well.

THE COURTS Beoause the 6ity 13 put on the same basis
from May fisat to Jeptaenber tenth.

MRe TUOKTR: Put the farm is on the outskirts of
Prove Oity; they are redused from 63 to a 70 amore duty on July
20th, and we ask that period be extended.

THE ONURTS That may be included in the matters
you may disouss at the time, ag to what the evidence shows on
thate

MR, RIQHARDS: Now, in ordez that there may be no
miatake in the reoord, I understand your Honor 1s not passing
on any yart of our motion

THT OOURTS Yes, I am going to pass on your motlion
with refervence to the duty of watar,

MR. RICHARDS? If your Honor doss pass on that and :

" denies 1t, we want 3 ruling and epeption 2o that the record may !
be complate as we g0 alonge

THT ONURT: Cexrtalnly,

MRe RINHARDS: Is that the ruling of the anurte

THE OOURT: Not yet

MR, RIONARDS: Txouse me, I did not want to be anti-
oipating the sourts There has bean 9o mush sald here I don't
want to be put in the position of consenting o any thing. What-
ever 13 denied of the motion we have madse, if any of 1t ghould

ba denied, we desire the benefit of an sxsception, so that the

L L)
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record m&y be olsar..

THE COURT: Have you anythinz further to 83y upon that
part of your motion that has not been disposed of by vpostponing
it to further hearing.

MR. TUOKER: There 18 one point I would like to mike.
It seems the decision is bassd upon teatimony whioh showed that
the lands of provo Olty, farm aores as well as the sity lots,
Wers in mapy ways similar to the lands of Prove Benoh, and
adjoining areas, and the duty for the faorm asres of Provo City
Wag made the game as the duty for Provo mensh, and for most of
the lands adjoining Prove Olty. Now, taks it for granted that
the 30il 18 the same, and that othser conditions being equal, the
duty should be the same, 8till we feel that three points in our
motion should r coeive aonsideratiop. and those points ars thess,
that inaamuoh ag the court has awa§dad Prove Clty 13.75 sacond
feet for power purposes, 1t must be in the mind of the court that
that water be applisd for power purposss during the day time
and applied for irrization purposes during the night, baoause
there 19 no testimony in 4his case whish would show that Prove
Clty does not need at least 35 seosond f£e2t of water or whioh is

the squivalent for six days in the week,
(Argument )

‘THE OQURT: I have falt, gentlemen, that the sourt
gave the glty and the Lake Bottom land and the Provo Bench
and these lands a high duty of water; that I gave them an
exoe2dingly generous allowance of watsere I felt that way, I
may be mistaken, but I felt that way. I folt the court csave
avary drop of water,or more,than the most liberal sonstruotion

of the evidenos would Juetify or authorigze the gourt to zive,

There hag ﬁot bean anything presented in these affidavits that
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in any way ghangss the firm view the sourt has upon that subjeot.
The appliocation has raised very serjous questions in the mina

of the court with reforsnee to the quantity of land that ouzht
to have water upon this bagis, and with referenss te the situa-
tion as to the oulinary water and those other matters, and the
court wants to be snlizhtened furthsr upon that, and wants to
gorreot uny other ervor, but as to the duty of water, the sours
hag plagsed it 30 low and given such a large quantity of water

I would not fael & discussion of bt would really be a bensfit,
When you come o put s8ix to ten feet of water upon land in a

- #eason it i1a an enormously leow duty £or ths water, 3o that your
application to reopsn the oase with referende to the duty of
water will be denied, and you may have an exseptieon in the regord
for it.

MRe Co Oe RICHARDS: we “esire an exoeption and the
othay mﬁttere ars left open for furthsr 4isscussion and pressne
tation,

MRe RIOHARD3: Will the scourt now designate a time
when that will be taken up again.

THE COURT: I will hsar from oounsel.

MRe Co T RICHARDSs I think this gzenseral disoussion
| does not modify~~ I think you named four items upen which you
would considepe=

MRe RICHARDS: I underastand your Honor 13 only pasaing
upon ons point.

THE ONURT¢" That is a2ll as I understand your motien,
everything 2lse 18 leoft,

DAV:S & CRAMER, SHORTHAND FEFONRTERD WALKER BANK BLOG., SALT LAXE CITY




MR, JACOB EVANS: I have a paper here referregd
to during the morning session by Mr, lMieDonald concerning the
names and amount of iands, quantities of langd that were
awarded by the court to certain bersons named hereln and
referring to a stipulation between the Provo Reservoir Company
and the persons named, I ha%e checked this up with the
original on file, and I find that the statements made here
are correct in so far as the acreage as shown ir the stipula-
tion, but this stipulation was only a stipulatior between
the Provo Reservoir Company and these particular individuals,
I take 1t frok what I see on this paper that the awards were
probably based upon the ewvidence in the sase on actual
surveys that were made by Mr, Stewart,

i THE COURT: I cannot say as to that, Some of the
awards were made upon the testimony of Mr, Stewart and
evidence given by him, and some of the awards with reference
to the irrigators in this distriect were based upon certain
other evidence, 80 I don't remember now whether it was from
Mr, Stewart's evidence or some other evidence, Certainly

1t was based on some evidence different from your stipulation,

MR, JACOB EVANS: There are one or two omissions
entirely in this case. I make that statement so that 1if
anybody desires to object to the change of this decree to
conform to that they may have an opportunity to do so,

MR, RAY: May it please your Honor, we object of
course to a change of the quantity of land as designated in
this decree, Mr, McDonald desires to have them conform to the
stipulation, That is not binding upon as, and Mr, Btewart
was sworn as to these particular lands and testified as to
the specific areas of certain lands, and I assume thate-

T'HE COURT: Do you remember whether he testified
with reference to these?

MR, RAY: My inguiry convinces me he had, and I

had a particular interest in those lands besause my clients
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insisted the area as stipulated was an excees area, and we
objedt to the decree being predizated upon a stipulation to
which we were not parties and insist it conform to the
testimony, Now, as to the names not included nere, whizh
are included within the stipulation, we cannot consent they

be decreed rights, unless it shall appear they have introduced
evidence as to an existing right, The stipulation zannot
sreate one,

THE COURT: You have examined your pleading?

MR, MCDONALD; Yes,

THE COURT: Your pleading is in accordance with the
stipulation,

VR, MCDONALD: Yes, two of us have checked it, Mr,
Booth and myself and Mr, Evans and myself, The parties named
in the stipulation are named in the pleadings with the exzep-
tion of one, which I suggested should probably be stricken
out, That was Samuel Lee, the last one named. He was
not served with any summons, and he was included in the
stipulation, and was understood by the parties who signed it
at the time that he was not named in the answer,

THE COURT: All the rest are in the answer?

MR, MCDONALD: Yes, Now, with reference to this
your Honor will probably remember, I repeatedly called
attention during the progress of the trial to the fact this
stipulation was on file and asked generally when counsel
were present if therec wam any objection to it, and by silence
everybody acquiesced in that stipulation., We xm therefore
rested upon the stipulation, having been signed by the plaine
tiff and these particular defendants and acquiesced in by
everybody else, Now, some of those Mz, Stewart testified
to and some of them he did not testify to,. If that
stipulation is not to govern and not to control, we want to
introduce testimony as to the area of those lands wherever

there is a question there,




TBE COURT: I remember, Mr, MeDonald, on a number of
occagions, not only yourself, but other attorneys called
attention to stipulations and it was asked if there was any
one objected to the conditions of this stibulation, and if
it is a fact that you made that suggestion with reference to
this stipulation and no one replied, and acting upon that
you failed to introduce any evidence, the court will permit
you,

IR, MCDONALD: That is the fact, your Honor, and
the record will repeatedly show that,

THE COURT: I feel you should hawe an opportunity
to put the witness on the stand and prove this acresdge in
rebuttal testimony,

MR, MCDONALD: There is no evidence as to some of
them, It is fixed by the stipulation,

MR, RAY: Mr, Stewart testifiede=

MR, MCDOMNALD: Not to all’of them, he did to
gome, but not to all, so i1f the court will fix a time at
the next session, or such sessior as will suit the court,
we will have our witnesses here,

THE COURT: You might arrange to have them here,
and I will examine in the meantime and see what the condition
of the record is, whether 1t is necessary for that to be
done at the next session, You might have your witnesses
here, They are available in town here?

MR, MCDOMALD: VYes, they are just out of town,

THEE COURT: Possibly upon examination of the
record I may make the correction without evidence,

MR, JOHI El‘BOOTH: I desire to have Mr, Allen T,
Sanford entered of record as the attorney for Branch Young,
Harriet Y, Goodwiyn, Ida Littley, Rudolph Rilard, Daniel B,
MeBride, Louils W, Nuttall and David S, Parks, He desires
to be heard upon some matters,

THE COURT: Mr, Sanford's name may be enterec &as




. \
as attorney for the parties mentioned.'/

i ————————

MR, A, G, HATCH: If the court please, I wish to
call the court's attentlion to some errors that oeocur ir the
findings, as follows: To the Honorable C, W, Moree, Trial
Judge in the above entitled action, Your attention is
respectively called by the plaintiff to the following para=
graphs of the deeision in the above entitled cause, and
request is made thet the deeision be amended in the following
particulars, On page 1, paragraph 2, line 7 insert the words
&pd including between the words"below" and "what" otherwise
the Wright ranch is not included in either the Provo Division
or the Wasateh Divisiony

THE COURT: That would be in the sixth line instead
of the seventh,

MR, A, C, HATCH: DNow, on paragraph, page 13,
‘section 26, line 3 should be stricken out, "to all the water
rights of sald Timpanogas Company ", for the reasor that
the plaintiff only claims and only offered proof that it
wag the owner of 12/28 of that, as your Honor will see by
readlng on in the same paragraph, which 1s this same applica=
tion 944 offered in behalf of the plaintiff. I call the
court's attention to page 13 and 14 Section 37 of the
deelsion, ls the successor of the Timpanogas Irrigation
Company under applifation to the State Engineer of the State
of Utah, No, 944, bearing date of June 12, 1906, That should
be amended so as to read as follows: That the plaintiff
Provo Reservoir Company as the successor in interest of the
Timpanoges Irrigation_Company under application to the
State Engineer of the State of Utah, MNo, 944, bearing date
of June 12, 1906, for seventy-five hundred acre feet of
water from Shingle Creek and Beaver Creek, tributaries to
Weber river, is the owner and entitled to 26428 of all
of sald water and water rights, and 1ls entitled to complete

its appropriation and make firal proof to the State Engineer,




TIE COURT: You strike out “"for storage",

MR, A, C, HATCH: Strike out "for storage", 1
called the court's attentior to the exhibvit whiech we.s

‘originally filed for storage, but was long prior to the
beginning of this actisn amended for direct use,

THE COURT: This is tributary to the Weber river,

MR, A, C, HATCH: Yes, your Honor, the evidence of
the purpose of the appropriation is Exhibit 6,

MR, RAY: Judge Hateh, Mr, Wentz calls to my
attention the fact that Shingle creek is a tributary to
Prove and Weber rivers, it says tributary to the Webver river,
1t ought to be Prove and Weber river,

MR, A, C, HATCH! This is the application and this
lg the proof, Now, if there m is any other tributary to the
WWeber, we have appropriated that water, and Beaver creek, no

part of it I understand was ever a tyibutdry to the Provo
river and for many years Shingle creek has been diverted into
Beaver creek at some seasons of the year,

MR, RAY: I know nothing about the facts,

MR, WiNTZ: We havebeen using Shingle ereek all
the season, Judge Hateh,

MR, A, C, HATCH: Yes, but we have been using it
under this application by diverting under a claim of right under
this application, heven't we?

MR, WENTZ: It 1s naturally a tributary of Provo
river, Shingle creek is,

MR, A, C, HATCH: 1If it was not cdiverted this way
it would go to Beaver creek, wouldn't it, as conditions now
exist, and have existed for ten years past,

MR, JOHIN B .BOOTH: Ihirty years, Judge Hatch,

MR, A, C, HATCH: Thirty years 1t has gone to
Beaver creek,

MR, JOHN EIL BOOTH: No, it has come thiz way.

MR, A. G, HATCH: DForty ycars ago it all came this




way, John ‘urner built a saw mill in an early day up there
and fbr use of his.saw mill used Shingle Creek water, and
at that time there waé a channel cut to the Beaver creek,
and the major portion of the water in high water and all of
it in law water, as I understand it, was going into Beaver
Creek until we made an application and appropriated it and
diverted it back and made it a part of the Provo River,

MR, RAY: If your Horor Please, it seems to me
whether or not that creek is a tributary of the Weber or
Provo river is an important thing to the primary usérs
in this case, and it ought not to be desigrated as & tribue
tary of the Weber river, if it is a tributary of the Provo
river, because if it is it 1s our natural supply.

MR, A, C, HATCH: There is no claim Beaver creek
ever was a part of the Provo river. Our application was
admitted 1n evibdence here and when we made proof of the
appropristion of water not theretofore used I take it we
will be entitled to it,

MR, RAY: There is no eviderce it was not there=
tofore used, if it was a tributary of Provo river it is
therefofore used and it is sezondary to whatever our rights

were,

THE COURT: The court has not ruled they have & title

to the water, but the decision is merely announcing in the
decree the party has a valid applicatibn and is entitled
to proceed under it, and that is all,

MR, A, C, HATCH: It 18 just a question of what
right we have, whether storage righte-- and the amendment
simply chenges the language of this decree to make it storage
ingtead of ==

THE COURT: Under the sugpestion that has been made
I will just emend this findimg or this decision here by
inserting from Shingle Creek and EBeaver ereek without saying

what stream they are tributaries of, and that may be left as




an open question in the future if it becomes matedial. I do
not know that it will, They might want to raise the question
in the State Engineer's office.

MR, A, C., HATCH: We ask the storage part be
stricken out,

THE COURT: Yes,

MR, A, C, HATCH: And the decree stand as it is,
We suggest this amendment as it covers just what the dearee
now covers as to that application as to the storage,

THE COURT I have stricken out the words "for storage®
anc imserted after waters seventy-five hundred feet of water
from “hingle creek and Beaver creek,

MR, A, O, HATCH: Now on page 14, section 29, lire
Be

MR, JOHIT E, BOOTH: Before you pas- section 28, may
I present a matter in regard to section 28°%

MR, A, C, HATCH: Yes,

MR, JOHN E, BOOTH: It follows logically, I think
with what your Honor has done, On page 14, lire 9, the word
"store" should be gtricken out and word "releszse" stricken
out; 1lO0th line on the same paragraph and the word "and",

It is in behalf of the Sego Irrigation Company I make this,
and corresponds with what your Honor cdid with regard to
paragraph 27, |

THE COURT: This right is not only for storage but
for irrigation,

MR, JOHN E, BOOTH: It 1s the same,

MR, A, C, HATCH: Now, those three words are
stricken,

THE® COURT: "Stored", "released" “and",

MR, A. C, HATCH: On page 14, secztion 29, line 5,
ingert the words "used directly and", between the words
"To and stored", "to use directly and store", That iis

the way 1t will read,




Now, 1f the court please, the last amendment is seotion
29, line 5 on page 14,

THE COURT: That is the one we just hAd.

iR, A, O, HATCE: Yes, that is the ore, so that it
will read, "and are entitled to usedirectly and to store i AL

MR, RAY: Now, may it plezse your Honor, I am not
able to discuss intelligently what effeet that may have in
this case, hecause that goes to the question of whether or
not Shingle Creek is a natural tributary to the Provo river,
and whether the direct use of that must be subject to the
priority of my clients in this case. I do not know, I
have not looked into it with that in view whkaxk with that
change because it has converted into a storage proposition
during the next irrigation season and the use during the irriga-
tlon season, and, as I understand, they have never heretofore
measured ard captured that water, "I do not know the
history of Shinegle creek it was not put in evidence here,
and I do not know there i1s anything to prodicate any suzh
decree upon,

MR, A, C, HATCH: 1If the court please, we have
claimed in our pleadings the right, and we introduced the
application and teke it it is a matter to be determined oy
the state engineer, proceedings before the State Engineer,
whether or not any surplus water in the Weber river that
we may appropriate, |

THE COURT: That is not the question of Mr, Ray.
Mr, Ray suggests this, he ia not sufficiently informed whether
Shingle Creek is a tributary of Weber river or Provo river
to enable him to say whether he wants to objeet to this
amen ément belng made transferming the-- that 1s changing
the right as decreed to ap irrigation right in addition to
your storage right,

MR, A, C, HATCH: If the court please, as to that

matter I will call the czourt's attentior to the time that
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this was introduced, this appliéation. The applicatior was
offered by myself in behalf of the plaintiff, and Mr, Ray
says, "Is it an application to store", and I said "Yes",

or in substance, and later, and before the matter =losed

Mr. Ray asked "Where is your storage reservoir, application
to store, It seems I misstated the matter and made my
statement inte the record , it is an application to appropri=-
ate water, The application itself states and I just

read from the application, the water was diverted, will be
conveyed to the samd chennel of the Provo river at a point
which lies thirteen hundred feet north of the southeast
corner, lownship 2, South Range 7 Bast, Salt Lake Base and
Meridien, and allowed to flow fown the said Prowvo river

to the point of diversion, where it will be recovered and
used upon the herein described lands, The said water will be
diverted at a point on the léft bank of said river, south

48 degrees, 52 minutes west 1320 feet from the quarter
section corner between sections 5 and 6, Llownship 6 South,
Range & Hast, Salt Lake Base and Meridian in Utah county,
Thet was in reply to Mr, Ray's question,as to this
application at the time 1t was iptroduced,

MR, RAY: I do not care anything about that, It
appears I was advised at the time as to the nature of the
application, but, of course, that does not constitute any
proof as to priority or whether or not it is part of the
Provo system,

MR, A, C, HATCH: I will ask the amendment stand
as requested,

THE COURT: The amendment will be allowed to stand
at present and you may have permission at the next hearfng
to strike out this amendment if you are advised that the
stream 18 a tributary of the Provo system, and the court will

hear mp you upon it and determine what the court ought to

do in reference to 1t,
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MR, WILLIS: .If the court please, in connection with
this * want to call the attention of the court that the
Timpanogas Irrigetion Cumpany is the owner of the other halg
interest of application number 442 as I remember it, and
they are also the owner of the interest of application 944-A
frop Shingle creek and Beaver, and I ask to be allowed to
submit in writing the disposition of the interests of the
Timpanogas Irrigation Company, and I can furnish Mr, Ray
with a copy of that writing if he raises the objection as
to Shingle creek and Beaver creek in regard to the plaintiff
he perhaps would resist the same question as to the Timpano-
ges Irrigation Company, because there is a like number of
feet that the Timpanogas Irrigation Company is claiming to
be diverted from Shingle Creek ard Beaver creek to the Provo
river,

THE COURT: This paragraph recites the fasct the
Timpenoges 18 the owner and the plaintiff together,

MR, WILLIS: There is no disposition, I take it
specifically made of the Timpanogas Irrigation Company's
interest, but that was they are the successor to the
combined one-half interest, but it does not meke any
dispesition, However, the testimony shows it does, and
it should be digposed of, I think, by the decree of the
gourt, definitely, I mean,

MR, A, C, HATCH: There geems to be a misurnder=
standing either on my part or on the part of--

THE COURT: There 1s a definite disposition with
reference to the Timpanogas right there, It states wkat
their rights are,

MR, A, C, HATCH: 944 4s wholly disposed of by
decree to the Provo Reservoir Company and Sego Lillye-
Timpenogas has no interest whatever in that application,
eand the court finds that the whole of it 18 now owned by

the plaintiff and Sego Lilly, 26/28 to the plaintiff.
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442 1s the application, 12/28 to plaintiff, 2/28 to Sego Lilly,
leaving the remainder in the Timpanogas Irrigation Company,
that is, to store water in the Wachington and Trial lakes,

THE COURT: 944 in paragraph 28 is disposed of in
a different way from what you suggest,

MR, A, O, HATCH: Now, 944-A is an application
of TimpanOgas Irrigation Company for the remainder of what
was the original 944, The exhibit shows that the ofiginal
application was for fifteen thousend acre feet, It is
amended to seventy-five hundred aere feet, and from storage to
direct use, Then, as I understand the matteree I don't
krniow what the evidence ig=-- Timparogas Irrization Company
filed another application which is No, 944-A for seventy=
flve hundred acre feet of water for direst use from the
same Shingle Vreek and Beaver Creek, Now, if we have thet
in evidence before the court that is’ the manner in which
they are interested,

MR, WILLIS: You understand, your Honor, that it is
of course difficult to go into this matter as the counsel
for Timpanoges Irrigation Company, Judge Thurman havirg
had 1t heretofore, and I understand that is in evidence,

THE COURT: You are interested in that application?

MR, WILLIS: We would like to have the matter de=
greed, Of course, Lf that is not true we might not be able,
but I understand that testimony was introduced,

THI: COURT: I take it there is no dispute among
you as to your interecst, is there,

MR, WILLISB: 'No, none whatever,

THE COURT: You probably can fix it by stipulation
at the next segsion of the court,

MR, A, C, HATCH: The Wasatth Irrigation Company is
the owner of the fourth, the Timpanegas Irrigation Company
of o fourth, the Provo Reservoir Company of 12/28 and Sego

Irrigation Company 2/28 of the interest represented uy
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application 442,

MR, MCDONWAID: I understand that was a2 matter
between the parties, and there was no dispute betweer them,

THE COURT: I think you can arrange that oy stipulae
tion, and the other parties are not interested in it at all,
They may be inteérested in establishing the right.

MR, WILLIS: If there is any question it san
be stipulated., Ve feel it should be determinred by this court
and finally settled,

THE COURT: Certainly there ought to be a decision
of it, Call the court's attention to it at the next session,

MR, RICHARDS: May ! ask the indulgence of the court
to determine when thigfatter with reference to Prove City
will be up again so I may go out and attend to some other
matters before leaving for home, , ,

MR, A, C, HATCH: If the court please, it was suge
peated we walt until Mr.Sanford's matter was determined.

THE COURT: 1If it is more convenient to determine it
now so these parties need not wait, we can determine it just as
well, What time widl be convenient for counsel?

MR, RAY: I will suggest September second,

MR, JACOB EVAINS: I would like to ask another guestion
that 1 whether or not it i1s intendedathat time eviderce
shall be taken in these matters,

THE COURT: I am inclined to think the situation might
arise where there would be=- gilituatior may arise where it will
not besmecessary, 1f you, in checking over the daeta furnished

by Mr, Bostaph and the others find they are correct, you may
stipulate I take 1t those figures are correct, and with refer0
ence to the other matters you probably will have some agreement
as to that,

MR, JACOB HVANS: Buprose we cannot reaczh an agreement
then sre we to proceed and supplement the evidence already in

with additional evidence?
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THE COURT: I think so, I think a situation might
arise that you would,

MR, JACOB EVANS: In other words, the court will be
open to receive evidence in case we are unable to agree cone
cerning 1it?

THE COURT: Yes, upon those two questions,

MR, RICEARDS: I understand it, we will be expected
to be prepared at the time to offer the evidence unless an
agreement is had, In other words, we won't come ir at that
time and say we want to offer evidence and have a future
time set,

THE COURT: Oh no, it will be heard that time,

MR, RAY: With that in view, your Honor, I have an
important cese set down for the Sourth of September, so that
if evidence is to be introduced, I could not be here for the
second,

THE COURT: I don't think there will be erough
evidence so that it will run longer than that on the=e
matters, Ie that satisfactory to all parties, second day of
September?

MR, A, C, HATCH: We would prefer an earlier date.

MR, JACOL EVANS: Very much prefer an earlier date.

THE COURT: It may be continued to September third -

MR, SANBORD: In behalf of Brice McBride, succesgsor
in Iinterest of Rudolph Riard, susggesting Mr, Riard died in
December, 1915, adninistrator was appointed, no substitution
was made to the administrator or successor in intereet. He
purchased interest in January, 1917, and Mr, McEBride is now
. dn the military service, That is briefly the proposition,
Also call attention to the fact that the eridence at the
time it was taken 1t was pointed out Mr, Riard was dead and
no subgtitution wes had, Now, I take it probably that may
be adjusted at this timr,

MR, WEIGWOODY Ycu ask to substitute now, do you?
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MR, SANFORD: Our motion is judgment should not bve

valid because of the death without substitution.

MR, WEDGWOOb: What do you ask in regard to him?

MR, SANFORD: Simply ask this, there cannot be any
Judgment binding against a dead person at this time,

MR, WEDGWOOD: No, but somebody owns it now,

MR, SANDOFRD: Yes, been substituted and he has
not been made a party and was not made a party at the time
of the trial, |

THE COURT: Had he bought it at the time of the
trial?

4 MR, SANFORD: He bought it in January, 1917,

THE COURT: BHe bought it during the trial?

MR, RAY: And Judge Booth represented Mr, McBride,

THE COURT: Have you examined the decision that
has been rendered as to the land that was awarded Mr, Siard?

MR, SANFORD: Yes,

THY COURT: Is it satisfactory?

MR, SANFORD: No, it is not,

THE COURT: Weren't you awarded what he asked?

MR, SANDFORD: No. T‘he motiorn is made in behalf
of the otherdefendants, Young Estate, Goadwin, Littley,
Daniel B, MeBride, Louis W, Nuttall, David 8, Park, asking
the.t further hearing in order that the defendants might by
further testimony show each of them have a larger acreage,
(Reading).

THE COURT: Let me call your attention to the fact
in the second paragraph of your petiticn here,your petitioner
further stutes that at the time of the trial of this action
there was an agreement by whech-- what was that ggreement?

MR, SANYORD: I was supplementing thatbvy an
wffidavit of Judge Booth,

THE COURT: I think you should state more, you had

that agreement,




MR, SANFORD: I didn't know at the time I
brepared my petition, but that is supplemented by Judge Booth's
affidavit, (Reading affidavit of John ¥, Booth)

Now, I have affidavits of several of the parties, not
all of them, (Reading affidavit of Mrs. A, C. MeBride, lr.
Cutler, David S, Park)

I might say also I overlooked putting it in the affidavit
he 1s allotted forty-one and a half acfes, and he contends
there ig at least forty-five acres that 1s entitled to &

water right,

( ARGUMENT, )

THE COURT: I will tell you what I am disposed to
do, I am disposed to permit either Mr, Stewart or someone
else to make a survey of those particular pieces of land
you are challenging the correctness of, and if the survey
shows the irrigated land is in emcess , I am disposed to =m
let that go in, I do not want to open this case for evidence
that will raise a controversy and go into the details of the
duty of water and so forth, ard I will say very frankly if
there 18 any evidence to support a finding at all, the court
would not make a finding of a duty of water kigkmx greater than
fifty acres, if there is enough evidence to support a firding
fifty acres, because I would not make a lower duty of water
than that, In other words, 1f the welght of the evidence
sald thirty-five or forty, if there was four or five witnesses
against one, I would believe one that testified to fifty,
because of my experilence which would lead me to glve
greater welght to that kind of evidence, Now, there is
evidence this fifty acres 1s a proper duty for all that
land up there, I merely suggest the court would not feel
like opening that for the purpose of taking further evidence

on that subjeet because the evidence wag sufficient to
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support this finding and if the other evidenae was in I
would not change it, because I must weigh the evidence on
its reasonableness and from my experience and being
compelled to do that I would not reduce the duty of the
water,

MR, SANFORD: Of course, I do not know what the
evidence was respecting the duty of water in this immediate
vicinity,

MR, A, C, HATCH: Wlo is the person jyou say is
dead and where is his land situated?

MR, SANFORD: It is ripht at the mouth of the
ganyon,

MR, A, C, HATCH:; How many acres is there ot 1t?

R, SANFORD: I think there is forty or fifty acres.

THE COURT: What is the name?

MR, SANFORD: Riard,

MR, A, C, HATBH: TIf there is any question as to him
and he 18 not prepared to substitute, we would ask the action
as to him be dismissed, do not care to prolong this thing
forever while the parties act, rather than begin a new action
agalnst him personally to quiet his title, than to prolong,
and there will be some more of them dead, so by the time
adninistrator is appointed and substituted we would never
get through,

THE COURT: Possibly you can determine whether you
want to do that at the next session,

MR, SANWFORD: I can see my parties nore definitely
ahout that,

THE COURT: 1If the situation is such we zanrot
enter a decree, you will have pemission to dismigss at that -
time,

MR, SANNFORD: Your Honor, of czourse, I have not had
an opportunity to examine the record in the case, what the

evidence was in regard to the duty of water because my client
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would not permit me to take the time sufficient to do that,
having a small interest, and I do not know what Judge

Booth's recollection is in regand to it.

MR, JOHN B, BOOTH: I do not think we produced any.

THE COURT: I do not think you did. I think the
aidence in regard to the duty there was lir, Wentz, I don't
remember anj other,

MR, RAY: Mr., Tanper I think testified to it and
Mr, Wheelon testified,

THE COURT: There were a number of witnesses who
testified not with reference to some particular tract of
land, but generally as to the locallty and then Mr, Wents
ag to these particular tracts.,

MR, SANFORD: Did you testify to these particular
trazts?

MR, WENTZ: Yes,

THE COURT: RBach one of them,

MR, SAVFORD: Of course, with that view there would
be no use opening because there is evidence to sustain the
findings, Now, as to the acreage i1t might be all right
to have Mr, Ptewart make a resurvey or have someone g0 with
him,

THHE COURT: Whatever you care to do with reference
to that, and I will reopen the caseas to the result of such
a survey.

MR, RAY: I will suggest this, if Mr, Stewart will
survey 1t and file a statement with the clerk of the aszsreage
found, my clients will stipulate the correctness of it.

MR, SANFORD: I will talk to my parties,

THE COURT: Let me suggest this, 1f you determine
on someone else let the other parties know, then if they
are not gsatisfilde with them as they are with lr, Stewart they
can have gomeone go with him,

ME, RAY: There is a matter I desire to present
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briefly at this time, or notize at the next hearing. Your
Honor will remember from the pleading of the ¥rovo Berah
people, we set forth we built a canal in '62, or commerced
the construetion of it with a capacity of 140 second feet
for the irrigation of six thousand acres of land, and about
1884 we filed with the county commissioner our declaration
of intention to use that quantity of water from the river,
At the time of the trial of the case the evidence showed,

I think, we had under cultivation at that time 4,332 and a
fraction azres of land, It was not our contention in

our pleading or at the trial we had perfected our appropriae=
tion as to the amount, and there was no allowance as to the
gecondary appropriation as to the balance of the land

lylng under the canal, and, as the evidence showed, sSuse
ceptible of irrigation, and which had only wanted irrigation
because of the lack of water, and our zontention is that
that should be at least accorded a secondary right from
Provo rivér. I cannot give you the exact figures, They
are set out in two documents in the evidence, Our
deeclaration of intention to the county commissioners, and
our pleadings as to our area,

The other matter is the matter of the Zlue Cliff right,
1t velng muypxmarr® placed as a primary rizght for 46 sezond
feet of water, our contentiorn is, and as I have understood
it this hearing was not to be a regrgument but a correction
of the decree ag to teshnical matterse-~ that the Slue Cliff
had never perfected its right to 46 second feet of water,
hegan in '95 to construet its canal, and never put to
ax a benefiecial use any such quantity of water, That it
transferred to the plaintiff in this case about 1910 and
subsequent to that the plaintiff had used in July a large part
of the water to whizch it would have been entitled and whatever
right the Blue ClLiff Company had ls a secondary right and

not a right primary with the right of the Provo Bench Canal
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Company in this case, or the Timpanogas Irrigation Company.
THE COURT: You may at the next session, you have

glivennotice=-

MR, RAY: Yes, I have given notice of my contention
on that, '

MR, SANFORD: There is one matter I overlooked and
that 1s this, two of the parties have alwgys used water for
domestic purposes from this ditech, I do not know they had
any right to anticipate there will be such change made-=

THE COURT: There is no change made in the decree,
I do not know what you have reference to,

MR, SANFORD: Mr, Wentz, I uncerstand has given
notice they will have to change tieir system af irrigation
80 as to take water in turns, anrd that would mean interchange
the ditches, and instead of a constant flow through this
diteh, which supplies them, there will be a flow only
thirty hours a week, so that the water which they have taken
for culinary and domestic purposes will no longer be there,
and they will have to go a distance of five hundred feet,

I think there c¢hould be some adjustment some way, possibly
give them the right to put a pipe line in that Western Union
diteh, something that way, have a right some way to get our
culinary water,

MR, A, C, HATCH: Your pleaming claimed domestic
use?

| MR, SANFORD: No, I donft know any of the pleadings
claim, They have always used 1t, Did not have a house stream,
simply took it out of‘the lrrigation ditch which passed by
. there and the change din the system deprives them of that
water for domestic purposes,

MR, A, C, HATCH: The evidence in the casd shows the
ground water level there to be only a few feet below the
surface, For five or six dollars I understand they can have

o well right up in all the houses and be a great deal more
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sanitary than the use of the water from Provo River., The

only purpose for which this stream could be used would be to
incréase their supply and have this little pipe line, little
garden stream or house stream to use for irrigation purposes.

MR , SANFORD: My suggestion was might ask to insert
a pipe line in the Western Union ditch, something that way.

MR, JOHN E., BOOTH: As to the well part , Mr, Park
dug down a hundred feet there and dic not find water, so that
it would be rather expensive operation to undertake to get
water from a well there in that ground, Your Horor please,

I have a little matter to present,
' THE COURT: What is the situation, Mr, Wentz, is it

necessary to change the location on that diteh?

MR, WENTZ: Yes, I have combined the two streams
Park & Nuttall and Barton & Young ditch according to their
acreage, and allow one running and she other have part of each
week, and their rotatior period 1s seven days and eight
hours, and they are drawing so mych time according to the
declision given, I might say that is provided for ¥n the
degrees, : ‘

THI COURT: I'do not know whether the court could
give any relief unless water is allowed to run in that stream,

MR, SANFORD: Ye will have to ask for that., It is
a valueble right, of course, Your Honor will make the order
at the next hearing?

T HE COURT{ I £ do not know that I can, You woula
have to make an allegatioe;there is no claim of any right.

MR, SANFORD: No, I don't know of any,

MR, RAY: Judge Booth, has the West Union any
objection to those people putting in a pipe line and piping
it for a couple hundred feet?

MR, JOHN B, BOOTH: I don't krow, of tkelr own

water,

THE COURT: Probably you can agree,
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MR, JOHN E, BOOTH: Some of the people do rot seem
to understand my position, and I very briefly state I started
out with this theory that the parties to the Morse defree,
not being modified or appealed from, they were bound by that
decree as being the law of the case, I took that as a basis.
Now, when the plaintiff in this case and the Faucett Field
and Bast River Bottoms Water Company made an agreement
that the Morse decree should apply to them, then I took it
that all the parties were bound by that decree, so I went
on that theory all the way tﬁrough, did not change 1t, though
when we answered we pled that agreement, and offered testimony
on 1t, and there was no objection either by pleading or testi-
mony to that, and so I redpied upon that all the way through,
and I felt I was safe in doing so, Now, I say it appeared
very near right, but not quite, and behalf of those two
companies, because the situation I think is at least as
similar as 1t could be got, as similar at least as those
who are in the same clasg, and ask they be made the same as
the Carter people, It is on page 4, and all that list
down there, They are just only-- the river separates
them,

THE COURT: Who are these people you are referring
to?

MR, JOHN E, BOOTH: I refer to the Faucett Field
and Bast River Bottoms Company, that is on the bottom of
page 2, their duty starts with 52, and so does the Faucett
Field, and we have had some meetings of the parties
interested, and desire to say this, that as far as litigation
gnes they have had endugh, they do not want any more if they
can help it, Our expenses have run up a thousand percent
gince this case started, with a very great prospect of its
never being less than five hundred per cent more than 1t was
before the suit started, and we would rather get through with

this as soon as we can, but we really believe that the
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conditions mre 80 similar with ours and this whole list that
you have awarded 50 second feet, or fifty acres to the
segond foot, that we ought to be put in that class, It is
not very much, and yet it is quite important to use I
think perhaps we are unnecessarily alarmed, our people were
very much worked up over it when they first saw it, but on
explanations and some experiments, I believe that they will
consent and be willing to'accept of the fifty acres and so we
do not want to open the case or anything of that kind, but
call attentlion to the fact they are so similar to these;

in fact, we are worse off than many of that whole list on
the third page, on account of mofe seepage down there than
we have up where we are,

THE COURT: If the court should puf you in.the
game claws with the others, it will be necessary to reopen
the czase to the extent of putting some witness on and testify-
ing to that duty, because I do not think there is any
evidenca in the case that would give you just that duty.
and 1f there 18 no objection by the time the next meeting,

I would be glad to do that, If there 1s objecstion I do not
know about reopening the case,

MR, JOHN E, BOOTH: Probably we would not want to
do that, |

THE COURT: Are there any objecztions to the
suggestion?

MR, RAY: I do not know the Justice of it at all,
It merely means lee=way that 1s all, and with that'reopened
it means reopening every other case,

THE COURT: I am not going to reopen the matter
generally, but if the parties jodn that there was Justice in
Judge Booth's suggestion, in regard to this small quantity
of land, why, I would submit only one witness, just enough
to make o basis upon which that might be done, at the
next meeting, but 1f there is a general objection, and it
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involves the opening of the gfase and going into=-

MR, JOHN B, BOOTH: We do not ask that,

MR, RAY: I shall formally objeﬁt, after having
conferred with Mr, Wentz, and he says the testimony is baseg
upoy the understanding and familiarity with the land there,
and the duties given by him are in his opinion pwa el

MR, JACOB EVANS: There is a difference in the
ground, and we objest to it,

THE COURT: With that suggestion, I would hardly
feel Justified in opening the matters, because that would
reopen the entire case for somebody else, and I have refused
to open for the city,

MR, JOHN H, BOOTH: Yes sir, I realize that,

MR, TUCKER: I have a motion here, your Honor, on
behalf of First Ward Pasture Company to reopen the case
Hn two grounds, I take it that oﬁe is to show that the duty
is not proper, and I take it y6u won't entertain such a
motion,

TIE COURT: I will entertain it, of course,

MR, TUCKER: The other ground is that the First
Ward Pasture Company, the testimony showed their soill was
practically similar to other lands-about here, and their
duty was given as slightly larger, they are given slightly
less water than the other lands, MNow, we take it that
the court must not have gsonsidered the purposes for which
this land is used, It has been'used for pasturage purposes
gince '50, and probably always will be used for pasturage
purposes, and the dut& for pasture purposes is higher,

We have affidavits that we will show it reguires much more
water than for ordinary purposes, and for that purpose we
ask the case be opened, simply that we may show to the
gcourt that the duty for purposes of pasture only need be

different than for general purposes, and I take it that
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no definite information, no definite testimony regarding that
went ihto the record, and for that burpose only we ask there-
fore to open the case.. I have prepared a formal motion
here and affidavits supporting it, I take it it won't be
necessary to read it this time,

MR, RAYL Do you recall in the matter of the First
Ward Pasture we had a long discussion about the seepage,
the east drain condition of the land as to s8eep water and
waters running off the bench and springs on one end of it,
and the character of the land there was quite thoroughly
gone into before the court,

MR, TUCKER: Yes, and we accede to that, We realize
we cannot put in testimony regarding the character of
the land, but we would like to put testimony on showing this
hag been used for pasturage purposes since '50, and probably
always widl be, and pasturage reaquires much more water than
other uses,

MR, JACOB EVANS: That is all in the record now,

THE COURT: The motion will be denied, I do not
think I ought to open the case at all,

MR, TUCKER: Xote our exception,

THE COURT: The motion made by Mr. Soule on behalf
of the Washington Irrigation Company, and submitted, I
understand the plaintiff does not care to file--

MR, JACOB EVANS: No, don't care to fileany
brief,

THE COURT: I have examined the pleadings on behalf
of the Washington Irrigation Company and I find the Washinge
-ton Irrigation Company asked for Jjust the gquantity of water
that was awarded to them in the decree, or in the decision,
and with the exception that some surplus water they apparently
did not ask for was included in the decree, but the water

that Mr, Soule asked for in his motion be decreed to him

now, there is no pleading in which he claims any such water.~
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The only storage water he claims is 500 acre feet, and 500
acre feet was awarded to him, so his motion will be denied,
The court will not awérd additional water, Now, are there
any other matters we can dispose of at this time, If not,
the court, so far as this case is concerned, with take recess

until the third day of September, 1918,
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IN THE DISTRICT COURT OF UTAH COUNTY, UTAH,

PROVO RESERVOIR COMPANY,
Plaintiff,

Vo July 16, 1918,
PROVO CUTY, ET AL,,

Defendants,

MR, STORY: These have not beer filed, but I will
have them filed. The motion which I desire to present on
behalf of the Utah Power & Light Company this morning is as
follows: Comes now the defendant Utah Power & Light Company
By John F. llacLane Esq.,, and Story and Steigmeyer, and moves
the court to modify the order heretofore entered in the
above entitled cause with respect to the distribution of the
waters of Provo River pending the entry of final decree
herein in so far as the game directé the distribution of the
same to the plaintiff, (Reading)

The affidavit of D, L. Brundige is as follows: (Reading)

Wow, your Honor, the notice which was given of this
hearing is as follows: To the plaintiff above named and
its attorneys ofrecord} You are hereby rotified that on
Tuesday, the 16th day of July (Reading).

MR, WEDGWOOD: Before you proceed may I ask if that
is all the foundation you igtend to proceed upon today?

MR, STORY: I don't know,

MR, WEDGWOOD: I mean in a formal way is that your
pleading?

VR.STORY: That is my pleading, yes.

MR, WHIGWOOD: Then, your Honor please, of sourse
we have not had a chance to read it and we may wish to make
gsome record, and I ask we have ten minutes te discuss it,

MR, C, C, RICHARDS: 1In behalf of the defendant

Provo City I ask leave to join the defendant Power Company
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in making this motionkthat has been made this morning.
THE COURT: You adopt the motion as made?
MR, RICHARDS: ; mean by that we adopt it and
desire to jJoin in the presentation of it as though we had
made the motion separately ourselves.
MR, A, C, HATCH: Shall we proceed, your Honor%
. THE COURT: No, I think Mr, Story should proceéd,
it 1s his motion, I understand he was presenting it
and interrupted by the suggestion of Colonel Wedgwood.
MR, A, C, HATCH: We were going to object at this
time,
THE COURT: You may proceed, i1f you have some objection,
MR, A, C, HATCH: To any proceedings being had by
reason of this motlon at this time, that there is no cause get
up in the motion at this tilme for any hearing before this
court at this stage of the proceeding in this case, for the
reagson first the court made 1lts finding several months ago,
and by those findings temporarily at least fixed the rights
of the respective parties and awarded or found that the
defendant Utah Power & Light Company was entitled to 229 second
feet approximately, of the waters of Provo river to be diverted
at dts dam, and under the findings the commissioner was
directed, as I understand the situation, to distribute the
waters until further ordered according to the distribution,
a8 the rights were found to the respective parties in the
findings made by the court, To those findings Utah Power
& Light Company objected, and asked a modification, They
came into court claiming 345 second fe:t of water from the
river, they attempted to show 300 second feet was the
capaclty of thelr flume and the court found they were entitled
to the 229 second feet, which added to certain other waters
which were mwarded to it, or found to beloyg to 1t, made
approximately 24" feet, Upon thedr motion to modify, whch

was pregsented to the court sometime ago, we also moved to

DAYIS & CRAMER, SHONTHAND REPORTERS, WALKER DANK BLDAG,, BALT LAKE CITY




modify am to them, objected to the findings and claimed that
it was excessive, and we claim that 144 second feet 1s all
the water that they are entitled to as of right, that it

1s all they have ever appropriated and applled to a necessary
beneficlal use with such economy as is required of the
users of water under the laws and under the publiz policy of
the State of Utah, Now, that matter was argued at length
to the court, and brief submitted, The most that we
concede they are entitled to from the last hearing before
this court under the most favorable circumstances is 163
gecond feet and they are here by their affidavit showing that
they are obtailning 183 second feet at the time they made
their complaint,

MR, WEDGWOOD: Affidavit and motion,

MR, A, C, HATCH: Affidavit and motion, their
complaint upon which they propose to base this decision, their
complaint as to the distribution of the water, That is what
the motion 18, complaint that the commissioner is not
distributing the water as it should be distributed to them,
and 1t 18 in effect another motion to modify the findings of
the ecourt, We have had that onee before this before the
court, and it 1s before the court now for its decision,
and until it 1s decided as to whether or not it will be medified
I take 1t they can make no complaint, but that matter has been
argued at length to the court, presented by brief, and until
the court determines that they are entitled to a less or a
greater quantity of water, or makes itefinding as originally,
confirms the original finding, they have no right to come in
with & eccond motion to modify that finding, . That 1s all
that this 1s in substance.

MR, JACOB HVANS: Have you filed a brief in that
matter?

MR, S8TORY: I have not filed my brief, I have it

practically completed, but did not get it in for two reasons,
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one, I was called away and my stenographer was abgent, and
inagsmuch as the court put thls over to Septembér third, there
wasn't as much hurry as it otherwise would have been,

MR, A, C, HATCH: Now, this appears to me to be sim=-
ply a supplemental motion to modify the findings heretofore
made by the court that has been argued, presented, argued
and submitted for a decision of the court, and until that
declision 1is made by the court, there is nothing before the
court upon which to base this motion, It is in effect
and 1ln substance only an additional motion to mofify that
former finding of the court, That 1s the view mf I take ot
it, and I think my associates agree with me, Now, he
comes in with the Chidester decree and bases his motion in
part upon that decree, and says it 1s binding as between us
and them, It mmy be, he court in its d@indings has not
so held as yet, We come in pleading the Chidester decree,
that we were entitled under the Chidester decree, beginning
with Bection 29-A of our complaint-- we claim as suczcessors
of the B3lue Cliff Canal Company, and we set out just such
righte as are awarded to us by the Chidester decree, Section
20=A of our complaint, "That plaintiff has acquired by pure
chase and 1s the owner and entitled to the use of the
following primary water rights in Provo river,"

MR, STORY:' May I ask whether this is an objeztion
to my motion, or is it an argument on my motion?

MR, A, C, HATCH: It 4s an objedtion to the motion,
and I think we may be heard on our objection,

MR, S8TORY: . Yes, but I have not finlshed my
presentation of my motion at all,

MR, A, C, HATCH: I will walt until you finish,

MR, S8TORY: No, so far as the argument 1ls concerned
if you are objeeting to the motion,

MR, A, C, HATCH: That 18 all and the only purpose

of railsing it, "The Blue Cliff Canal right consisting of
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certain waters setting forth the award, although we don't
claim it as such, consisting of 2 second feet of water from
six o'clock P, M, to six A, M, every night (Reading).

Now they deny the whole of that paragraph in their
answer, That is, they deny our right to the two second
feet of water as dezreed in the Chidester desree to the Blue
Cliff Canal Company, and the same time they set up the
Chidester decree as a bar, or as an adjudication rather,
pleading all the rights as between the Blue Cliff Canal
Company and themselves, so that we are before .the sourt in
this position as to that particular matter, We claim it as
a successor of the Blue Cliff Canal Company which was awarded
it by the Chidester deasree, They deny our right to it as
successors or otherwise, deny our ownership or any right to
it, Then at the same time they plead that the Chidester
decree 1s binding as to us, binding so far as thelr interests
are concerned, but inasmuch as we are interested it shall
héve no force or effect, That 18 the position they have
placed themselves in before this court. Now, when their
interests are to be subserved by claiming somthing for the
Chidester decree they eclaim it, When our interest is
claiming by virtue of the Chidester decree in effect and
substance, they deny we have any right, dbut if the motion
that xm has been argued and submitted to the court is
decided as we claim it should be decided, they are now,
according to the motion presented this morning receiving thirty
or forty second feet more water-- 39 second feet of water more
than we insist they have ever appropriated by applying it
economically to a beneficial use, As to the Chidester decree
which 1s referred to in the motion that has been presented in
evidence to the court and is before the court and the court
has made its findings with the Chidester decree in evidence

before it showing all of the awards made by the dezree, and

the court has once pagssed upon that matter in the findings
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already made and in the motion to modify, now before the
court already submitted and undetermined, The same question
comes before the court again as to the Chidester decree,

and the motion that is now-- it is now attempting to present
and to introduce further proof on is nothing more, cannot

be anything, as I view it, except a supplemental motion

to modify the findings of the court heretofore made, We
say that it should not be heard, that they should not be
allowed to be heard at this time on this motion,

MR, WEDGWOOD: Will the court pardon me just a
moment, I want to add to Judge lateh's statement this,
The motion in so far as 1t makes statement of right is a
duplication or reaffirmance of the Power Company's pleading
in this case, That 1s a reaffirmance, The quetion has
been tried out and determined, In my judgemsnt, as far as
I understand the case, the motion goes much further than a
res=gtatement of the allegations of the pleading. If it does
go further then it is an attempt to amend the pleadings in
a manner not allowed by ény rule of practise with which I
am familiar, If counsel 1s attempting to gain the
game result that he would by an amendment to the pleadings
he should not be allowed, and we object te his proceeding in
that way, He should state how he intends to amend the
pleadings and what he asked the gourt to pass upon so that
we may.make a proper objection to that and at this time he
sould only amend his pleadings to conform to the proof, so
that 1t is absolutely negessary that we have a conecise
gtatement of what he intends to amend, so that we can find
it and know Just what is asked for and intent, Again,
the decree upon its face referred to is void, I think, under
the general denials that we have that phase would be properly
plead. If ¢ this stage of the game counsel is to proceed

upon a different theory, different allegations from what he

hag, as I sald before we should have them so that we may
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show what the actual condition is as between the Telluride
Power Company or its predecessor in interest and the Blue
Cliff Canal Company and its successors in interest, fThe
so-called Chidester decree is upon its facs absolutely
void, and under the record is absolutely void, and if this
matter 1s proceeded with we want to place that question
squarely in issue before the court.

MR, A, C. HATCH: There was one matter further,
thelr aenial of our right under the Blue Cliff Canal is
not the only denial that they make of the Chidester decree,
but under 29-B, which they deny, saying they do it for lack
of information and belief, they are predecessors in interest
to the parties in phe Chidester decree,

MR, WEDGWOOD: They were parties also under
supplemental complaint, |

MR, STORY: Not this company.e

MR, WEDGWOOD: The predecessors,

MR, A, C. HATCH: I was not in that case and did
not have in mind just at the time Colonel Wedgwood spoke of
the date, The Chidester deecree is in 1907, hearing had
in January, 1906, We say the plaintii{f has acquired by
purchase and is the owner and entitled to the use of all the
following primary water rights in Provo river, (Reading)

Now, it may be said that their denial is in force or
-effect for the reason thut it was a matter of record, and they
might have had information and belief upon whizh to base
a positive denial or affirm it, under the right rulas of
pleading, but they have seen fit,nevertheless, to deny it,
~deny our rights and that places those rights squarely in
issue before this court, regardless, so far as these people are
concerned, of what may be contained in the Chidester decree,
becavse they have denied the Chidester decree as to us,
and they cannot deny it as to us and claim anything under it

ag to themselves, That 18 our position, and they having
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assumed that position, the matter having been fully heard and
triedvbefore the court, and the findings made based upon the
¢vidence had at the frial of those lssues and they having
further moved this court to modify those findings, and that
having had a second hearing on the purpose of modifying them,
this whole matter has been twice heretofore threshed out
before the court, and the court should not be trifled with

or allow any of the litigants in this case to proceed in such
a manner as would make it appear that they were trifling with
the court, And then further they propose under this
motion-- they have already introduced proof by affidavit to

a certain extent by the filing of the motion, that is heard
there i1s some proof already offered, We have the right to
rebut that and the whole thing will be reopened, necessarily,
as I view 1t, be reopened and all of the rights as between
the plaintiff and this company reheard before the court,

I =k say 4t should not be done, we do not understand any

rule that would permit of its being done.

TiH COURT: Let me see before you reply to this
objection, see 1f I understand the scope of your motion, As
I understand, this motion, as I look over it is, as Mr, Story
read it, the gist of it is that the court was in error in
placing the Blue Cliff right whizh was awarded to the plaine
tiff as successor to the Blue Cliff Company in Class A ipe
stead of placing 1t in Class B, Now, if I get the
métion, that i1s all there was in the motion,

MR, STORY: I think so,

THE COURT: I do not think, Judge Hateh, that the
consideration of this motion would lead to the opening up of
this matter, I am not disposed to open up the matter, I took
it from the motion that it was to be really upon what was in,
I will hear from lir. 8tory, however, upon that proposition,
If he expects to introduce evidence I will hear from him,

1f the motiop goes farther than that,

DAYIS & CRAMER, SHORTHAND REPORTERS, WALKER BANK BLOG,, SALT LAKE CITY




MR, A, C. HATCH: If the court will permit me just

a moment on that, It is a matter that may be decided withe
out argument, I take it. One part of his motion contaireg
in paragraph 6 of the Chidester decree beginning with para-
graph 4 of the Chidester decree. Assuming that the Chidester
- decree is valid and binding, by his motion he says that all
of the Class B rights inclﬁding ours, were made subject to
the rights of the defendant Utah Power & Light Company, or
its predecessor in interest, The pm decree in paragraph
4 makes all of the Class A water rights as determined by that
decree subject to the rights of the Telluride Power Company
herelnafter decreed and determined, That is the very last
two lines of paragroph 4, so that under that decree all of
the rights of the Telluride Power Company, ®r® all of the Class
A rights,are made subject to the Telluride Power Company
rights, All of those Class A rights except the Blue Cliff
page through the flume of the Telluride Power Company as
we uncderstand it, and return to the Provo river before they
were diverted by the irrigators or the Clagss A userse- Then
follows paragraph 5, which fixes the right of Joseph R,
Murdock as administrator of the estate of William Vright,
deceased, and defines the rights, . For the court's irformation
I will stete here that the rights defired, awarded in 5 was
X% by virtue of a stipulation at the second day or third day
of the trial signed by the attorneys af all the parties in
interest awarding to Joseph R, Murdock the right here awarded,
Then follows paragraph 6, which is as follows: "Subject to
the righte of the Telluride Power Company as hereinafter
decreed George I Taylor 1s the owner and entitled to the
use of 8 minute feet of the waters of Class B, Charles 8,
Conrad 1s }he owner and entitled to the use of 24 mirute feet
thereof (Reeding),

SBubject to the rights of the Telluride Power Company,

and then follows, and the rest and residue of the watdrs of
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sald river designated as Class B is owned by and the following
parties are entltled to its use, to-wit:-= not subjest to
the Telluride Power Company or subject to anybody.

Now, if the court please, the South fork Cattle Company,
Conrad and Taylor, it is shown by the evidence in this ease
are all users of water of the South Fork branch of the Pravo
river at the point where sald branch-- sbove where said
branch enters the river and above the dam of the defendant
Utah Power & Light Company, and this dam is at the same
glte-- the dem has existed at the same site where it was
originally built by the Telluride Company, therec was and
is a reason for making the water of Class B in the South
Fork subject to others use hecause 1t came to them above the
dam, and they were later and prior appropriators, or later
appropriators, but to say that all of the waters of Class B
was subject to the rightas of the Te;luride Power Company
and further along in the decree 1t tells how those rights
were deecreed and awarded, The court I presume alrezdy
passed upon them in making its orbginal findings in this
case, If it means anything it awards the Telluride Power
Company under paragraph 7, the latter part of that para=
graph-- the subdivisions of the paragreph are not numbered
or lettered, but it 1s on the secoﬁd page of the copy I
have and at the bottom the Telluride Power Company has
appropriated and has the right to‘divert all waters flowe
ing (Reading).

All they are here'claiming by their complaint is
545 second feet and under the decree all Clase B as shown by
the record in this cése 3400 gecond feet is included, or
over three thousand feet of water is included in those Class
B rights awarded by the Chidester decree,

MR, STORY: Aren't you telking about minute fect
instead of second feet?

MR, A, C, HATCH: No, second feet, three thousand
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second feet 1s the record in this case, We say their
pleading denies it but they here allege it.

THE COURT: I did not understand this motion to be
in substance they were entitled to a Class B water right,
I understand the motion to be in substance they should be
supplied with their rights before any of the Class B rights
are supplied,

MR, A, C, HATCH: If the court please, I may be
in error, but my theory of this case hag been that Class A
and Class B in the Chidestef decree were wholly ignored by
this court, anfi this court is awarding the normal flow of
water, In awarding the normal flow of water has found that
the prior appropriators prior to the Provo Bench Canal Company
had beneficielly used only a certain quantity of water,
that the present normal flow of the Provo river exceeded
that quantity of water which would he Clags A to the extent
that that class and water would apply. After providing
for sll the prior appropriators including the power uses of
the defendant Utah Power & Light Company, the court has
made dlass A, that 1s on an equality, certain rights, for
instance the Provo Bench Canal Company is by the finding
put in Class A. I do not know the nwnber of second feet,
but a consicderable number of gecond feet over and above the
Chidester decree, They are not objecting to that part of
1t, becsuse 1t would not affect them, Frovo Bench Canal
Company's divertirng gates being below the tail race of
their plent, The Timpanoges 1s awarded some of this
excess of normal flow, and the finrding in this case has not
teken Class A as found in the Chidester decree in any sense,
but has found Class A to embrace what is shown by the record
in this case the quantity of water which is the normal flow
of the river now, and has awarded to those in thelr order,
for instance, the Provo Bench Canal Compeny is put in

Class A to the extent of its necessitities for beneficial
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use, The Timpanogas Company later in Point of time is glven
to the extent of its necessities in Class A, the balance

to the extent of the proved appropriation of the Blue Cliff
anal Company 50 second feet or 4¢ second feet, whatever

it is, is placed in Class A, and if there were any other
clalmants here of appropriation of Class A water there is
stlll, as I understand the proof, an excees which they

will be awarded, that is prior to our elaim for 150 second
feet, If there had been an intervering appropriator

between the Timpanogas Canal Company and us it would have
been awarded ahwad of us, and our rights probably-- that

ls intervening between the Timpanogas and Blue Cliff, they
would have been provided first, and we would hove been given
the balance of Class A water and then rlaced in Class B to
the capacity, to the extent of our appropriation, whatever it
was, Now, there is the theory upon which I have counted
that the decision in this case was made, and it was not
based upon the Chidester decree, and that the court by all
of the plpadingse in this case, they have all treated the
Chidester decree as this defendant has treated it, valid
and binding so far as their interests were concerned, but of
no force or effect so far as the plaintifi and other parties
vere éoncerned, becauge they all, your Honor will read all
the answers or practically all of them, they all commence
by admitting all of the allegations of the complaint down to
and including 1 to 27, both inclusive, and paragraph numbered
36 and then deny the numbers up to 39, Now, in the allega=
tions of thiis counter claim there are several allegations,

* three, four, five and six of our complaint are sdmitted by
not being denied at all by this plaintiff, He admits 1

to 2" end 37, then denles 28 and up to 33, 34,5 and 6 are
not demled, He denies 38 and 39, Now, 34, 35 and 36
of the complaint is the rightse« first 34 is our claim of

right to store flood waters of Prove river in its several
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reservoirs, By not denying that they admit it, and our
right to recapture it, and that they are here now denying in
effect by this motion what they feil to deny in their answere-
our right to store and recapture the water.

Now 35, "Defendants severally deny plaintiff's right
to the use above set forth" (Reading)

We claim the right, they admit it,

Then 36 they admit by failing to deny, "Plaintiff.ﬂurther
alleges that many of the defendants have not a right prior
in point of time of appropristion to the plaintiff's right
to the use of the waters of sald river, have been year after
year continuously during the irrigation season claiming to
have the right to do so, using the waters diverted both
wastefully and in quantities largely in excess of that
necessary or beneficial for the irrigation of their lands,
end that such wasteful and unnecessary use is depriving the
plaintiff and all who receive water through plaintiff's
irrigation system" (Reading)

Now, when these defendants enswered they did not deny
that many of the defendants were wastefully using the
water and we claim that they were among those who were waste=
ful irn using it, That 1s, their allegations were taken and
deemed denied,by stipulation made in open court, Then we
went into the proof of that, spent days in producing the
proof, and then we spent some other time in motior to modify,
on the motion to modify., It has all been threshec out, and
the Chidester decreec it seems to me is so plain that the
Blue Cliff Class B right was not made subject to any right that
they had, Then again 1f their rights as claimed under the
motion is based upop the “hidester deeree, the Chidester
decree itself says that our predecessor in interest, Blue
Cliff Canal Company was not a party to it, 1s not wound by it,

because it 18 based not upon evidencd taken in court, not

upon & hearing had at which we were given an opportunity to
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deny and rebut, but upon a stipulation that wes entered into
by three parties, Telluride Power Company, Provo Cit: and
the Timpenogas Canal Company. They are the only parties
that are bound by that Chidester decree as to the mward made
to the Telluride Power Company, because they were the only
parties to the stipulation, The decree itself so states,
The plaintiff and the Telluride Power Company and Prove City
and the Timpenogas Canal Company, and the Tellmride Power
Company== now the plaintiff,Provo City et al-==- it does not
give-- the decree only shows Provo City and the Timpanogas
Canal Company and the Telluride Power Company, Now the
findinge=- I do not know when the original decree was filed,
I have not seen it, but the Blué Cliff Canal Company was not
a party to thet stipulation, as I understand the matter,

and therefore is not bound by it and the whole of the
findings or awards under this deereé made to the Telluride
Power Company are made by virtue of that stipulation,
Therefore the decree would be binding as shown on its face
only upon those who were parties to the stipulation, and
agaln I say that whole matter having been gone over by the
sourt and tried out in the original action and agein in
effect fully and ax ably presented‘by the deferndant on its
motior to modify the court should not again at this time

go into it nor permit them to in effect amend their
decree~~ amend their counterecleim in this manper at this
time,

First, he says it appears from the complaint in said
action (Reading).

The decree was before the court, as I say, and pasceéd
vpon in all of its parts, It was part of the evidence in
this case, I do not know by whom introduced, but it was
introduced for whatever effect it might have on all of the
isaues before the court, We were here claiming a

wasteful use and we insisted on the motion to modify that
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the award pade by the court was far in excess of any appropriae
tion ever made by theée parties, and we insist now upor the
showing already had before the court yhat that is true,

THE COURT:: I do not think I care to hear from
you upon the objection, the objection will be overruled,

MR, A, C, HATCH: DNote our objection,

THE COURT: You may proceed with your motion .

MR,STORY,: The motion, your Honor, is one to modify
the order which your Honor has made with referernce to the
distribution of water pending the entry of your decree
herein, As I understand your Honor's actions in the case,
that which has been done in the case is that you have
rendered a tentative opinion;nwhich findings of fact and cone=-
clusions of la; will be framed, and that you have asked, you
did agk the respective parties to submit their objections
to that, your tentative conclusion, in advance of the
formal findings of fact, in order that i1f any mistakes had
been made they might be corrected before the preparation of
the findlngs rather than afterwards. Vle are not here
at this particular time objecting to the decree, proposed
desree, We did file an objectior to that, to the proposed
decree, and I will say frankly to your Honor that in due
dourse, very few days, as soon as I can prepare it, I am
going to prepare another objection to the decree along those
lines, which I take it will be argued ir due course, This
matter 1s for a modification of the order of distribution
and comes up because of the fact in the trial of the case we
. had relied absolutely upon the Chidester decree insofar as
the determination of the rights of the parties to that sult
were #x determined, upon the pleadings of the plaintirf, and
agaln upon their admissions in court, and upon the evidence
of the decree itself, and we had not infroduced any evidence

contesting their right, their claim to a @lass B right in

whatever amount they desired, 46 feet or otherwise, becmuse
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it was wholly immaterial to us if their right was secondary

to us as adjudicated by that decree, and I say to your Honor
further that we say explicitly relying on their conterntion

in this case, that in looking over the proposed findings which
your Honor submitted, we did not recognize, did not discover
the fact, it escaped our attention, that this right, old

Blue Cliff right they were claiming as successor in interest
to the Blue Cliff canal, had been elevated to a Class A
righty which in times of scareity established priority with
our right; and furthermore this court did not determine what
the normal flow of the river is at the present time coverirg
Class A rights, We did not think that was materiazl to us,
because of the fact 1f the 0ld decree which they had introe=
duced in evidence controlled the rights of the parties it

did not make any difference to us, because whatever water came
down there, we would be entitled to ‘use it in prefererce to
them except as to a very small amount which was inzluded in
the Clagss A rights,

THE COURT: Let me uncderstand your position, I
understand you are not speaking in any way at this time
to affeect the decision of the court which you refer to as
a tentative decree, but merely asking the court to modify
the order--

| MR, STORY: Of distributiong=yes, ir effect, 1f your
Honor=-

THY, COURT: Why should I enter this order making any
change in this order of distribution if the decision as renders
ed, placing the Blue 61iff cenal right in Class A still stands?

MR, STORY: Your Honor, 1 do not want to be misun=
derstood in regard to that, In a way, of course, this does
act upon that decreg¢, but what I want to get at, your Honor
has asked for ohjections to the decree--

THE COURT: No, you sre mistaken in that,

ME, S8TORY: I so0 understood it,
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THE COURT: It doesn't make any difference, but
the only thing the court asked for was suggestions as to
inadvertence and omissions and any objections to any of
the findings, it was then asked of thre court the permission
to present in advance of the decree so that the matter might
be completely gone over before the decree was entered, and
it was with great reluctance that I did that, It was not
my supgestion at all,

MR, STORY: That may be entirely so, your Honor,

THE COURT: I will suggest this is in my mind, I
do not think the court cares to waste thig time we are wasting
1f I understand your position, I understand you to say you
expected within a few days, or soon, to present a motion that
would be broad gnough in its scope to attack the finding the
court has made that placed the Blue Cliff right in the A Class,
inelsting 1t should have been in the B Class, Is that
correct? If that 4s correet I think we had better wait until
that 1s presented for the court to take any action at all,

MR, STORY: I will ask this be regarded to that
effest, this motion,

THE COURT: I had so regarded it.

MR, STORY: I merely, in my understanding of the
court's attitude in the matter had tried to conform to that
and had suggested in pursuance of what I thought was the
court's desire in thet respect, I would present a formal
objection to the proposed findings., As a matter of fact,
this 18 in effect an objection to your lionor's cdeclsion at the
present time, end 1f there is any doubt on the subject I will
ask 1t be so regerded,

THE COURT: I took it to be so until you su gested
it was not,

MR, STORY: I hope your Honor will not misunderstand
me, end understand I merely suggested I would file a further

objectioy in line with your Honor's suggestion to handle the
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matters,

THE COURT: I suggested in the start I wouid indiczate
my views on your motion before you commenced to argue it,

MR, STORY: At the preszent time your Honor has
made an order the water will be distributed in advance of
any decision,

MR, WEDGWOOD: Mr, Story, will you let the court
indlcate wha® his view i1s so that it will be known,

MR, STORY: If I have interruptes the court, I
beg the court's pardon, Had I cut you off?

THE COURT: You may go on, I have lost the cone
nection of what I was going to say,

MR, STORY: I beg pardon for interrupting,

THE COURT: I think I was about to suzgest my
view of the matter was when I read this motion before you
presented 1t, in effect 1t was an application to the court
to declare the tentative decision was not correét in that
particular,

MR, STORY: I think that was exactly my intention,

THE COURT: Then you sugpgested afterwards that was
not the case, 1t was merely a motion to correct or change the
the order that had been made, and you later expected to file
a motion agking the modification of the decision, so that
1f that is the view you take of it, the zcourt thought better
not have two fays of argument, Unless the decision is wrong,
the court would not modify this order, The only thing is the
question whether the court placed this Blue Cliff right in
the wrong class, that'ds all there is to it,

MR, STORY: I think so, but your Honor had mede the
order directing the distribution of the waters of the river
in advance of the enrntry of the decree herein in accordance
with the tentatlive decision, and so my motion ran specifically

to that particular order, but, in effect, of course, it does

attack the decree,
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THE COQURT: ILet me ask you, do you expect to file
another motion? '

MR, SMORYY Now that & have wndersteod the courtls
order, or the court's desires in the matter, that is with refem
ence to the suggestions as to the dezree, certainly not,

This will conclude the whole thing,

THE COURT: The court has no desire in the matter
at all,

MR, STORY: I shoﬁld not have used the word desire,
but I mean we are proceeding in an informal way of making
suggestions, and I thought vest to follow the informal way
which had already been inaugureted, but this motion does
attack the decree as well as the order, bezaupe the order
is based on the decree, and want it so understood, but do
not propoge to file anything further,

THE COURT: Then you wishlfo proceec with this
motion,

MR, STORY: I wish to proceed with this motion,.

MR, A, C, HATCH: Our objectlon wasg based upon thut
it was In effect a motion to permit the introduction of testie
mony &nrd proof to show the court that the dedision wus errone
eous, and it 18 based upon the affidavit of Brundige and
oral testimony that he intends to introduce at this hearing.
We object to going into the trial of this case again,

THE COURT: 1If that was your objeetion, Judge Hateh,
the court would overrule your objeection becnuse prematurely
mede, When he offers evidenece you can objedt to the
introduction st that time, but he has not offered any
except Pe read an affidavit which was part of the motion, and
if you object to the affidavit I will) pass upon that objection,
but your objection now is to hearing the motion,

MR, A, C, HATCH: We have an exception to the ruling
of the court on the overruling of our objection,

THE COURT: Your objection to proceeding with the
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motion, that is all I am passing on,

MR, WEDGWOOD:; Which is the motion to modyfy the
decree,

THE COURT: Yes, modify it in that respect,

MR, STORY: 8o that there may be no misunder-
standing about my position, I will ask to amend the motion
by interlineation by adding the word after the reference to the
orders of cistribution, and the tentative decree heretofore
entered herein, so that there can be no question,

MR, A, C, HATCH: What page of your motion?

MR, STORY: 1In the sixth line after the first word
"in", interline and the tentative decision,

| MR, WEDGWOOD: Apd the record may show we make our

objection same as we did before, and same ruling and exception
as 1f repeated.

THE COURT: Certainly, ané this may be interlined,

MR, STORY: We have not asked to open up the decree
for the purpose of introducing further testimony, or anything
of that kind, but the reason we filed the affidavit was
to show the necessity for meeting again in this particular
matter, and any other evidence introduced will be for the
same purpose rather than to let the matter run during the
summer, and untll the final deeisilon would be rendered in
this case,

THE COURT: It would not be necesearf to intro-
duce any further evidence on that subject, because the
court has sustained your application to have 1t heard,

MR, STORY: Certainly, and I wish to clear up
the fact now before us, Now, your Honor, Judge Hatch has
argued the merits of my motion to such an extent I hardly
know whether I am presenting it or replying to his argument
and they have changed their position with such agility in
this case that the proverbial Irishman's plea 1s out of the
running. We hage first of all the allegations of the zonme
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plaint to consider in this case,
( ARGUMENT )

MR, WEDGWOOD: Let me ask, do you claim in reference
- to the rights of the Blue Cliff Canal Company there wus any
adpudication whatever in the Chidester decree?

MR, STORY: I most certainly, emphatically and
positively do, and always have from the beginning of this
CASE,

MR, WEDGWOOD: Do you rely upon the validity of the
Chidester decree entirely?

MR, BILORYS Yes; and the complaint and admnissions
of counsel,

MR, WEIGWOOD: I Jjust thought I could shorten it
because you will have to reply to that 1f we agssume the
buden of that argument, |

THE COURT: Let the court ask why you care to pro=

ceed with the argument, I understand General Wedgwood concedes

the correctness of your position providing this decree is
valid,

MR, STORY: Then I have nothing further to say.

THE COURT: In other words, I understand you
asasume the burden of establishing that situation and let
you reply to it,

MR, WEDGNOOD: No, I think I may have gone too
far, but when that deecree i3 properly explained from our
atandpoint there 1s nothing to this matier, Now, he will
have to answer ug on that matter, The decree speaaks for
itself, It is true in that decree the way it is worded
unless it is analyzed, there appears certain things, Now,
if the court is going to take those things on the face value
of the decree, of course what the court says is true, There

1s one other suggestion that there was and is now, and we all
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know it, I think fifty second feet of water more in the river
for distribution than tlhiere was at that time.

THE COURT: I think the evidence shows a hundred,
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MR, STORY: Your Honor, in view of the position taken
by Colonel Wedgwood, as I understood it, just before the noon
recess that he asked me 1f we relied on this decree, I stategd
that we had most positively, and have all through this case
relied on the decree and allegations of the complaint, the
admissiong of counsel and statement of their case, and the
congtruction placed upon the decree for years, and of course
we placed this motion, and it ie so stated in the motion,
abgolutely upon those grounds, and in view of the fact as
I understood Colonel ‘ed wood that they would zoncede, if
the decree were binding, that the motion was proper, or words
to that effect, and 1f thelr contest of the motion is based
upon the faet they claim 1t was not a valid decree, 1
merely wish to add two or three words to what I have already
gald, as I think they should take the burden of showing
that the decree 1s invalid and not binding upon them, I
merely wish to add that this is the first time anything of
the kind has been suggested in the trial of this casge,

They not only afflirm it in thelr complaint, but throughout
the entire trial they have affirmed it in aild of the decision
which they, as plaintiffs, expected to obtain in this cage,
the construction of 1ts beilng valld and binding upon all
parties has been placed upon 1t both throughout the entire
cagse and 1t is utterly inconcelvable to me that this court
would at this time permit them now to claim the 1Invalidity

of the decree 1n order to support the decigior of the case,

( ARGUMIT )
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MR, WHLUGWOOD: I offer in connection with thisg
argument as an exhibit the testimony taken in the osase result-
ing in the so-called Chidester decree, duly certified to by
the stenographer, to show the negative fact that there weas
no zontroversy hetween the Blue Cliff Canal Company or any
of the defendants in this case or the plaintlffs, other than
those referred to in the stipulation between the Tellurige
Power Company, Prove City, and others whioh I will hereafter
mention,

MR, STORY:; Of course, I would objeet to the
introduction of any such testimony as that offered by the
plalntlff, on the ground it is incompetent, irrelevant and
immaterial, and attempting to wvary a descree of this ~ourt
by oral testimony wholly withou£ the lssues pleaded in the 2.9
and inconsistent with the pleadings, particularly the complaint

flled by the plaintiff in this actio% and wholly inconsistent
witli the entlre position taken by the plaintiffs during the
progress of the trial,

MR, RICHARDS: I join in the objection,

THE COURT: The court is inclined to yolr view
of that matter, but in order that the record may be complete
the objedtior is overruled pro forma, and it may or not be
?Orsiaered upon the final consiceration of this application,

MR, STORY: I willl save an exception,

THE COURT: I am inclined at the present time,
present status of this argument, I am inclined to the view
your position is correct, Mr, Story.

Mit, S8TORY: Save an exception to the pro forma
ruling,

MR, RICHARDS: Note an exiception to us.

MR, WEDGWOOD: All I care to add is to correct
what impression might be given by lr, Story's objection, T am
not offering this testimony towe contradiction, was 1t?

THE COURT: Vary was his term, I did not give ary
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congideration to that part of his objection,

MR, WEDGWOOD: It 1s to uphold the decree,

THE COURT: The material question is under the
state of your pleadings whether you are in position to attack
the validity of a decree which you have made the basgsis of

~your claim of right to the use of this water, That is the
gserious question in the mind of the court,

MR, WEDGWOOD: As I said to Mr, McLain, I will

try and comme to that in a very few minutes,
( ARGUMENT )

MR, WEDGWOOD: I offer in evidence, 1f the
court please, the records and files of this court in case
No, 957, comprising the complaint in the case, the answer and
counterclaim of the Telluride Power- Company, the petition
for removal to the Femeral Court of the Telluride Power Com=
pany and the findings of faet and conclusions of law in
that case.
MR, STORY: I desire, your Honor, to make the
game objecstion which I made to the introduction of the
evidence previously offered by the plaintiff in this action,
MR, RICHARDS: We desire to join in the objection,
MR, WEDGWOOD: Now, 1f your Honor please, according
to my sugpzestion made at noon, I have outlined now the sround,
80 far as this decree is concerned which seems to me to be sound,
Wow, LI simply ask that the Power Company the right ofreply,
that 1f we desire we may have just a few minutes to reply
to what they say,
MR, STORY: Did your lionor rule on that offer?
THE COURT: No, I did not, Colonel Wedgwood was
making an explanation, I have serious doubts whether the
papers offered aside from the pleading, have any materiallty

in this case. The findings and conclusions might support
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an attack made upon this decree upon the ground the evidenae
did not support it, but I do not think the decree is subject
to that attack, Now, I think the decree is absolutely voigd
1f there 1s no issue upon which it ecan rest, and these papers
that I have suggested may possibly be admissible merely

for the purpose of throwing some light upon the pleadings

in corroboration of the absence of any issue in the pleadings,
For no other purpose are they admissible at Rkl o gt
overrule the objedtion, and they may become a part of the
record, so that either part may have the benefit of them
upon review,

MR, 8TORY: Save an exception,

MR, RICHARDS: Save an exception,

THE COURT: Now, General Wedgwood, your position
ls that you may by purportez evidence in the case establish
a right to the ugse of water by approbriation, or by purchase
from an appropriator under an allegation in your complaint that
you have the water by virtue of a decree, In other words,
where your=- substance of your allegation is that you devive
your right by virtue of a decree originally of your predeces-
gor in interest, or that you may establish that right by proof
of the appropriation by your predecéssor in interest,

MR, WEDGWOOD: No, I have not contended that, Of
course I will ask possibly Mr, Evans or Mr, Hateh may supple=-
ment anything I say because I do not know some of those matters,
but I have stated here that in so far as this decree was based
upon pleadings and evidence«=-

THE COURT: I think, Colonel Wedgwood, you did not
understand my question, I am not asking now with reference
to the validity of the decree at all nor, Itake 1t the
valldity of the decree was involved m in my gquestion, My
question was the pleadings in this case, not the want of
pleadings in the old case in the Chidester decree, am but

the question was, and the questlion in the mind of the court
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was of some importance too, whether when you pPlead as I
understand you have plead in this action we are now trying,
that you have the right to the use of water acquired by
virtue of a decree which was awarded to you in an action
pending by the Distriet Court of this district, can you withe
out any amendment of your pleading establish your righﬁ to
it by proof of an appropriation aside from the deeree?

MR, WEDGWOOD: I would say not of sourse, |

THE COURT: Isn't that the situation here, My
attention had not been called to the situation,

MR, WEDGWOOD: I will just add a word and let my
friends take it up, but I would say this that if parties come
into litigation of this kind which of course is education to
every person who takes any part in it, no question about that,
and proof is Introduced there without objedtion or over
the objectlon, if then a question arose as 1t well may
arise,whether or not there is sufficient pleading, and
I would assert absolutely there must be a sulfficient pleading
dn order to sustaln the judgment, then I would say as a mate
ter of course the pleading should be made to conform to the
evidence,

THE COURT: I will say, gentlemen , it is apparent
from the declsion the court rendered, the zourt did not award
this 46 feet of water to the plaintiff by virtue of the fast
it was decreed to the plaintiff, but by virtue of the fast
£ of the evidence iIntroduced of the appropriation, Xvidence
vwas introduced of the appropriatilon, so that I did not take
into consideration the decree, but the question now zonfronts
the court whether the court has any right to zonsider the
evidence of the alleged appropriation when you have plead
as distinctly as it seems you have from the reading of the
papers by the varlous parties participating in the argument
with reference to the decree and basing the rights upon the

decree, I merely make these remarks, so that any further
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aiscpgsion you might have in mind would enlighten the court

uwpon that particular question,
( ARGUMENT )

MR, WEDGWOOD: Your Honor please, I offer the
testimony to show a negative, I ask the reporter mark the
transcript of the testimony in such way as to show there are
two volumes, and connect them up, and unless thiere is some
objection, so that they will be in, save copying, I ask to
withdraw® them,

MR, STORY: DQ I understand it is your intention
to offer the transcript, entire record in the former case
as part of the recrd in this case?

MR, WEDGWOOD: To show the negative,

MR, STORY: After the trial is over are we offer=
ing evidence at the present time as part of the trial of this
cage,

1, WEDEWOOD: I think 1t 1s understood this was
offered solely on the question of how far this decree was
a competent decrec agalnst you and against the Blue Cliff
Canal Company succeswoy or in favor of you, either way.
That 1s as far as 1t goes and all 1t goes,

MR, RICHARDS: General, for the purpose of the
record, when you say you refer to the=-

MR, WEDGWOOD: To the power company, and I do not
sece, Mr, Richards, you and I have any contention in here,
becnuse I have adnitted here so far as Provo City was concerned
and 1ts adjudication as to priority of use that decree was
valid,

MR, RICHARDS: I think we were harmonious, General,
and I was only trying to see it was not impalred at all by the
gstatement.

MR, STORY: Of course, I renew my objeetion if there
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is a renewal of the offer,

MR, WEDGWOOD: It is not reoffered, simply identi-
fied, ‘

MR, RICHARDS: Join in the objection,

(Papers marked Exhibits 300 and 301, )

TIE COURT: We are getting into this diffieculty.
If the court should agree with you, as the court is inclined
to, General Wedgwood, that the decree was volid so far as
any determination of any of the questions between the successor
in interest of the Telluride Power Company or Telluride Power
& Transmisslon Company and the Blue CLLff, or the successors
in interest of the Blue Cliff, it would appeal much more
gtrongly to the court, that appllication on the part of the
Utah Power & Light Company for permission to introduce
evidence on the questlon of your appropriation and extent of
it and priority as hetween your appfopriation and theirs,
then 1t does appeal to the court to recelve such evidence
a8 you are offering because they could well say to the court
we have relied and had a right to rely upon the issue that
you pregsented here, Your claim was you were entitled
to B0 sezond feet of water as a secondary or Class B right
by virtue of the fact it had been awarded to your
predecessor in the case, the trial being had in a court
having Jjuriddiection of it and we were mlslead by that to
believe that you were going to rely upon what you had
plead you were entitled to, Now, I will regret very
much 1f this gets into a position where the court must
reopen and take sonsiderable evidence, and yet it seems
to me 1f the court takes the view you do of it there would be
no suggestion that could be made agailnst that position of the
defendant, if the zourt opens the case for the admission of
any evidence whatever,

IR, JACOB EVANS: We might determine this question

whether or not the casd should be reopened 1f 1t became
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necegsary to do so after the court had determined what quantity
of water the Utah Power & Llight Company was entitled to. That
matter is still before the court, and I take it you will not
determine that until the brief of Mr, Story is in your

handg, and you have an opportunity toread it. Now, 1if our
view 18 entertained by the court why this controversy would
gimply go by the board and your decision in that matter might
determine the necesasity of whether or not ==

THE COURT: If the court should take the view, =mx
adopt the view presented by Mr, Story and give to the
defendant Utah Power & Light Company the entire amount claimed
would this not still be a question they would be interested
in, Would that relieve them entirely?

MR, JACOB BVANS: I am inclined to think so. I
am Iinelined to think Mr,., Story would be perfectly willing
to pack his grip and go home 1f he could get three hundred
agpond feet of water,

THE COURT: It is not a question what he is willing
to do, but as a practical question would he still not be
interested in 1t?

MR, JACOB HBVANS: It seems to me it would do away
with 1t, would it not?

MR, STORY: I can answer that very brief, Perhaps
I was misunderstood in the last remark I made to the court,
because I attempted to show where the leaving of this right
to a Class A right, in times of shortage, to priotity, very
seriously affected our right. I was merely trying to
explain that, Now, in my opinion it is utterly immaterial
whether your Honor decrees us a hundred second feet or three
hundred second feet, the principle involved is identically
the game, In other words, when the flow of the river
gets below the point that your Honor may decide where--

the amount of our appropriation, then whatever that may be

we will be required to pro rate with the plaintiff under the
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Blue Cliff right, Now, in this particular case, of sourse,
I have assumed in this matter, I have assumed that your
Honor's decision standing as it is originally made, namely

241 total== the other is a practical question--

THE COURT: I think, I will hawe Mr, Evans' 2xplana=
tion in what way that would eliminate it, Judge Hatech also
suggested until that was determined the quantity of water
thatshould be finally awarded to the defendant Power Company ,
that this question was somewhat immaterial, I did not Just
get upon what theory, and I do not upon your sugrestion,
because it does not seem to the court it makes any difference
what amount 18 awarded to the Power Company .

MR, JACOB BVANS: If our amount 1s prior to theirs.

THE COURT: Yes, 1f your amount is equal to theirs
in priorotty, and they would have to prorate with you when the
water fell below both awards,

Mﬁ. A, C, HATCH: Yes, but if the court should hold,
as we contend,the history of the trial of all these cases is,
it never has gone below the 163 sccond feet, as we claim
all they are entitled to for distribution to those that are
awarded deecreed water below their tail race,

THE COURT: I understand the situation, Your
contention that not as a matter of law or technical gquestion
that 1t is immaterial, but as a practical question,

MR, A, C, HATCH: As a matter of fact, it never
could affeect theilr rights,

1Hi COURT: I see,

MR, A, C, HATCH: That was the contention we made,

THE COURT: In other words the amount the court
awarded to them, 143 ,

MR, A, C, HATCH: 144,

THE COURT: 144, and the 46 that has been awarded
here would make 190, and the river has never gone below 190,

MR, A, C, HATCH: That 18 my understanding of it,
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never has in the history of the litization here, Now, with
regard to their contention and suggestion of the court, it
would probably be proper to allow them to introduce further
testimony. During the trial of the case we contended that
the Blue Cliff Canal Company was entitled to more than we
clalmed by virtue of this decree, and we put on witness after
witness to establish that right during the trial of this cage,
and the evidence was admitted without objectiop on the part

of this defendant at any time, Now, under the ordinary rule
of pleading when we put on that proof he had notice when we
made the statement to the witnesses, made the statement as

to the appropriation, he had notice, he had opportunity to
meet at the time of the trial this question, Therefore,

1f they denied it they had notice that we were claiming and
proving 1t, and under the ordinary rule we would be permitted
to amend at this time our pleading to conform to that proof,
That 1s as I understand the practise and as suggested by Mr,
Richards, it would be unnecessary, the proof so far as the
Supreme Court i1s concerned, but we had contemplatede==

MR, WEDGWOOD: I do not acquiesce in any such law
ag that,

MR, A, C, HATCH: I say we had contemplated, and
I think we will yet ask the court to permit us to amend our
somplaint to conform to the proof in that regard.

THE COURT: Let me see that I understand Judge Hatch,
the extent of your position with reference to tie obligation
resting upon the other parties to the sult to be present, and
take notice of what proof you would produce, We will assume
now that under your pleadings as advanced an objection to
it would have been sustained upon the ground that 1t was not
within the scope of your allegations; in other words, you were
geeking to prove something that you dicé not allege at all,
Mvst the party at his peril be present to see whether parties
are going to off'er proof that is not within thelr allegations,
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or at their peril take the consequences, or isn't the law
such that a party may rely upon the presumption that the
pleader will offer no evidence except such as is in support of

his allegation,

MRy As @, HATGHS If they did rely on it and it
is not, yes,

THE COURT: Are not they in that situation now,
heve they not relied upon it and defaulted, as far as that
questilon i1s concerned?

MR, A, C, HATCH: No, I take it not. They have
denled the decree, they have denied that we were successors,
they have denied that we have any right under the Blue Cliff
Canal Company, and presumed to come here in support of their
denial, That 1s my position, They were not taken by
surprise, They were here to prove that it hadn't any right
and that i1s what they were suppo-=ed to be prepared to prove,
Then 1f we prove a greater right than we have claimed we
haeve, as I contend, the right to amend, and have decreed to
ug that greater right if the proof snows we are entitled to
1 We are successors in interest, and we probably do not
know all of the facts until they develop at the trial of the
cage, They are succeggors in intereste=

THE COURT: These gquestions the court willb e
compelled to determine when you move to amend your pleads-
ing, end 1f that skould be sustained when they make
application to introduce further evidence, These matters
are merely incldental to what we are trying today.

MR, WEDGWOOIr: I do not see we will get very far
today, I think we sre right up to that questior at the pre-
sent time,

THE COURT: It seems to me those are the crucial
questions in these matters,

MR, WEDGWOOD: I think you will agrec with me we

cannot introduce proof that will stand unless you have an
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allegetion to rest on,

MR, A, C, HATCH: Oh yes,

MR, WEDGWQOOD: So we certainly, in order to sustain
the decree, everybody must make some amendment to those plead-
ings because it 1s a growing propesition, everybody gets wise
as they go along,

THHE COURT: Now, is thkat the end of your argument?

MR, RICHARDS: It will take a few minutes to firi§h
up on our part,

THE COURT: I want some suggestion from lir, Story
or Mr, Richards if we should assume that the tentative
declsion the court has rendered was to stand, is it your
contention that Mr, Wentz is not properly adjusting the
divislion of water at this time,

MR, STORY: I dild not want to confuse that question,
your Honor, with the primary questioh whether or not the
decree ltself=-

THE COURT: I want an answer to that,

MR, STORY: I do mean to say in my opinion, and
don't meen to say what I did in an insidious way at all,
in the way of an attack upon Mr, Wentz, I think he is
wrong in his method of distribution,

THE COURT: I wish to ask that because evidently
this matter has to go over for determination as to what the
final situation 1s, elther some applicetion mace or something
else, some further presentation of it, and if so,if Mr,

Wentz has in your judgment taken the wrong view of i1t, I want
your views about it, g0 that I may meke an order what shall
be dore pending the time the court shall determine your
motior to modify, That 1s the reagon I suggested it,

MR, STORY: Ag soon as I have the floor I will go
ahead and close up as far as I am concerred, In the meantime
of courge 1f your Honor should let the=-- withhold your

Judgmnent on this particular motion, the plaintiff, or ratlier
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this defendant would be affected as long as the river steys

at its present height,

MR, A, C, HATCH: Pardon me there, the water in

the river has materially increased.

MR, STORY: On account of the very recent 1ﬁin.
If 1t drops back to where it was a few days ago before the
rain, we will be losing about forty feet,

MR, WEDGWOOD: On the other hand, some of the crops
will be out of the way, so we won't be losing it.

MR, STORY: On the other hand, so it may be under-
stood, we have donated water to you so yoﬁ may raise your
crops, hbut do not want to have it go on ad infinitum, Now,

there are just a few questions I wish to suggest in reply,
( ARGUMENT )

T, ¥, WENIZ, called by the defendaﬁt, Utah Power
& Light Company, testifies as follows:

DIRKCT EXAMINATION by Mr, Story:

Mr, Wentz, why do you determine the what you call the total
river by adding together all of the irrigation rights when
they do not participate at all in the prorating?

Well, I get the total of the river, thet is. the total of

all the water in the river, and I have to add all the diver=
siong to get that,

But Mr. Wentz, all of the water that is actually in the river

instead of theoretically in the river is the way which you

- prorate between the defendant and plaintiff and other people

who should come within the prorating,is the water which is
actually flowing by the headgate of the power company plus
the water actually flowing, or inflow to the river above

the head gate of the Ypovo Reservoir Company, 18 1t not?

A Yes, and the Timpenogas,
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Now, that amount of weater is very much less than what you

term and figure, rather, your total river, dsn't it, by adding
together all of the irrigation rights?

Well, I have a total river for the Utah Valley and then a
total river in Provo Canyon, Those are shown on the sheet
separate,

Let me get an answer to that particular questior that I asked,
The total river, as you figure it, consists of the irrigation
rights below the headgate of the defendant power company,
isn't it/

MR, A, C, HATCH: Mr, Story-=
Plus the water in the canal of the Provo Reservolr Company
end Timpanogus Company, it includes all the water in the Provo
Valley,

MR, RAY: Walt a second, are you speaking about
atorage water or natural flow? :

Bverytidng, ‘

I am now omitting the storage water in each case, the river
s merely used as a carrier,
Yes,

And I take 1t you are prorating only the natural flow of the

river? ‘

Yes, thut is true,

Now, referring only to the natural flow of the river, you
make up what you term a total natural flow by adding together
all of the irrigation righte below the Power Company's dam,
don't you? A, Yes,

And the total which you thus obtaidn is &?matter of fact, very
mych greater than the actual amount of water flowing in the
river at the headgate of the Power Company's canals plus the
water actually flowing into the river between that point and
the headgote of either the Reservoir Company or the Timpanogas
Cenal Company, den't 1t?

That is adding the inflow below the mouth of the canyon as I
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recall the statement of last week, about 13 second feet,

For your last prorating what did you determine to be the total
river as you have explained i1t below the Power Compeny's dam?
Well, the total river yesterday was 386,96 second feet, that
included everything, storage and rights, transferred.

All right now, deducting the storage from the figure that

you have just given as the total river, what is the difference;
now, I ask you to deduct the storate or reeservoir water?

356,

Now, deduct the Ontario drain, Ontario tunnel water?

That 1s 13,70 second feet,

Yes,

That leaves & balance of 341,68,

That includes the water designated as Class A under the
court's tentative decislon awarded to the plaintiff under the

Wrlght, old Wright appropriation?

Yesg,

The point of diversion of that has slightly been changed from
the up river down to the Provo Reservolr Company?

Yes,

That also includes theew-

Dixon right,

What ?

Dixon right,

I call it the Harris right, I refer to the Dixon right, that
i3 merely a Clags A right, the point of divession of which
has been changed down the river, is it not?

Yes,

Bo whatever rights you have included in that figure of 341,58
constitute the sum total of the Class A irrigation rights?

Thet includes all the rights, the 341,58,

Doeg that include the power company's right?
Yes,

Of how much?

DAYVIS &6 CHAMEN, BHORTHAND NEPONTENS, WALKER UANK BLUG,, BALT LAKE CITY




A

A

Of 241 second feet,
Of 241 second feet, do you mean by that there is just 100,58

second feet total of all the other Class A rights, Class A
irriéation rights? |
No, I mean to say that 241 of the Utah Power & Light is
thereafter used for irrigation,

You mean by that that it is used for irrigation, but your
341,58 was made up of the total irrigation rights, wasn't it?
Yen,

And 1t was made up of the total of those rights without refer -
ence to the 241 second feet of the Utah Power & Light Company
proportion, wasn't it?

The 341,58 1s the water actually present taken out from the
river by the several diversions, ‘

Just a moment, Jjust answer my question, The 341,58 is the
total of the irrigetion rights, isn't 1t?

MR, A, L, BOOTH:; That is of the natural flow.
I just asked my question, and want an answer to my question,

Yes.

Sothat the court will understand it, just read that question,
THE COURT: I think I understand it.

If you are going to add all of the Class A rights including

the Power Company's right, you wouid add the 241 to that

and make 582,58, wouldn't you?

No,

If you were going to have all Class A rights?

No, because this Class A water 1s used both for power
and irrigation,

I am not talking abouﬁ whether the water is used a second
time, or whether there is any water going back into the stream
from any irrigation right and thus making it available for

the satisfactbon of the other priorities; what I am trying to
get at 18 what is the total Class A right that you have
figured or used in computing what you term your total river;

1f you add the power company's right of 241, would it not be
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58;,58%
THE COURT: That is palpable if you add those two
figures together that is what it would be,

MR, STORY: I am trying to bring out this 341,58
is merely the sum total of irrigation rights,

THE COURT: Sum total of all the waters

THE WITNESS: The irrigation rights do not amount
to 341,

Do you mean to tell me there was 341 feet of water actually
flowing in the river at the head gate of the Utah Power &
Light gompany's flume plus the inflow hetween=-- strike that
out, I will ask it agein, Do you mean to tell me the water
flowing in the river at the Power Company's dam plus the
inflow Iinto the rlver between the dam and the headgate of
the Provo Reservolr Company and the Timpanogas Canal Company
amounted to 341,568 second feet?

No, '

THE COURT: I understood Mr, Wentz to make that
very plain that 1t was not,

Then how much water was actually flowing in the river?

THE COURT: I understand Mr, Wentz to have testi=
fied 341,68 actually flowing in the river,

MR, STORY: That is the point I want to get, but,
your Homor, that is not the amount actually flowing in the
river at these points,

THE COURT: Mot those points but the aztual amount
flowing in the river goes to the other diversions to find the
total amount,

THE WITWESS: I believe I can answer his question.
I want to know how much there was altogether,
In the Provo Reservoir Compamy there was 130,44 second feet,
That was flowing at the dam?
That 18 in the Provo Reservoir Company camal, Now in the

Timpanogas Canal Company there was 10,75 second feet, There
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was leaking through the Timpanogas dam 3 second feet, and there
was 1ln the Utah Power & Light Company flume at the Nunn sta=
tion that ls below Lost Creek and Bridal Veil Falls, 203,52
secand feet, making a total of 347.?1 second feet of water

in the Provo River in Provo Canyon,

Now, I wish you would please answer the question and tell me
what the amount of water was actually flowing iIn the‘river at
the power Company's dam?

MR+ WEDGWOOD;I Independent of storage water?

MR, STORY: Yes, independent of storage watér.

I can't answer that question because I don't know the inflow
in the canyon, The only way I know the inflow in the sanyon
ls by the leaking through the dam, and the inflow, that amounts
to about 40 second feet, That 18 the leakage through the
dam and inflow in the canyon,

fgauming that was 48 second feet, how much water was flowing
in the river above the dam, immedlately above the dam?

I don't know, I don't know what the inflow is in the canyon
at this time,

I say to assume it as you stated, 48 second feet leaking
through the dam and flowing into the river between the dam
and headgate of Provo Reservoir and Timpanogas canals?

There was evidently some water golng over the dam yesterday,
Whatever it is I want to know what the amount of water flowing
in the river was,

MR, A, C, HATCH: How could he tell, how could
anybody tell?

MR, STORY: . If ke is only going to dlstribute and
prorate the water between these two intervels, I take it he
would distribute the water avallable for these two rizghts
tather than bring in some other right that does not participate
in the zax right,

THE COURT: Might I suggest thig; I do not think

the court 1s partlcubarly concerned as to the flow on any
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particular day, The court is more concerned in the question
whether Mr, Wentz has adopted the carrect method of determining
the apportionment of this deficiency, _

IR, STORY: Certainly, your Horer, and I was merely
bringlng out this particular example to show that the method
whizh he has adopted is entirely erroneous,

THE COURT: Now, we are approaching the time we must
close, I think it would be more-- what I started to say,
I think 1t would be more advantaceous to the court if you
would indicate to the court some method that you think
would be fair for this apportionment, Mr, Wentz has indiczated
what hils method of apportionment was, and I do not know I
Just understand exactly what you elaim,

MR, STORY: I will be glad to do Lt

THE COURT: If you will indicate to the court what
your sugpestion would be for a proper apportionment,

MR, S8TORY: I shall be glad to do it, and do it
in just as few words as I can, First of all, I take it
if there 1s going to be any prorating it should be among all
the appropriators, but assuming that was impossible then
it certainly should be applied to all who were in substantially
the same siltuation, namely, Provo Regervoir, Timpanogas,
and all other appropriators whose points of diversion are
between our headgate and our taill race, if there are any,

In the third place, I take it that when you are going to
prorate the water between those particular a, "ropriatorg,
which, because of physical zonditions make it imposgible to
include others, that the prorating will be on the basis of

the water available, aetually available LIn the river for the
satifaztion of those appropriations, without respect to the
mere theoretical flow of the river based upon an addition of
rights which might be mx satisfied in some other way o

THE COURT: The court agrees with all you have said
80 far,

MR, BODORY: That 48 the point I am trying to get at,
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He does not attempt to distributetiis on what is actually
flowing at the headgate of the power company plus the water
or make of the river, the flow between that roint and the
headgate of the Reservoir Company and the Timpanogas Canal
Company, and thus prorating the actual water flowing in the
river, but he makes a theoretical river based upon the
addition of all of the irrigation rights, all of which with
the exceptlon of thosge two, are not included at all in his
prorating scheme, and attempts to divide on that theoretiszazl
basls rather than on the actual basis, Then again you ask ed
for ancther criticism,

THE COURT:  No, I didn't ask for any eriticism at
all,

MR, S8TORY: Yes,

THE COURT: I beg your pardon.

MR, STORY: I think you are right,

THY COURT: I didn't ask for any eriticism of this
method, I asked what you would do,

MR, STORY: Then, of necessity, if I am going to
make a constructive suggestion rather than a negative suggese
tion, 1t would be in effeet a cridicism of his methods, and I
will state it in the affirmative and congtructive manner, I
would eliminate his deduction in thé firgt instance of ten
second fleet which the Reservoir Company has in determining
the flow of the river for prorating_purposes, ten second feet
which they take through the Provo Bench Canal Company because
they are in exacztly the same situaﬁion.

THE COURT: Eliminate that ten second feet?

MR, STORY: éo far as any prorating here 1§ gonecerned,
because in figuring the amount which in the first instance
shall be divided certainly, because that is taken and
supplied by our tail race, same as the other Provo Bench
rights,

THZ COURT: Why should they be relieved from proe-

rating?
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MR, STORY: I say they should not be relieved from
. prorating, and what I am objectin;;is the fact they are
relieved from prorating, deducting it in the first instance

. in determining the total flow of the river same as that in
the Ontario drain water and Prove Reservoir Water in taking
.it out, saying they are not entitled to prorate, Instead

. of making it prorate by their elimination they prevent it
from prorating. The same is true of the Wright appropria=
tion, Why is that of any higher dignity than anything else?

THE COURT: The court cannot find an& reason why
they are, and the court has asked you if you would indisste
what you think ought to be done,

MR, STORY: In the first place I should tktxx take
this actual water flowing in the river, I should then deduet
the storage water which is flowing down. I should deduct
the Untarlo drain water, I should then divide that differ=
ence or the remainder of the water actualiy flowing in the
- river hetween the three, or whoever may be z2alled upon to
- Joln in the prorating in proportion to the sum total of
thelr respective rights,

THE COURT: That sounds all right to the court,

Is that any different from what Mr, Wentz has heen doing,

MR, S8TORY: I think it is very different from what
he has heen doing,

THE WITNESS: Have you the sheets there?

MR, SBTORY: Yes,

THE WITNESS: You are mistaken, I have made
the total of the Provo Reservolr rights which totals up in
this particular instance of July 8, 1918, 101,18 sccond feet,
and I have stated at the bottom of the page 10 sezond feet oft
the above amount goes through ¥Yrovo Reservoir canal, Provo
Bench canal, so that it leaves a total of 91,18,

MR, STORY: The sum total of the water diverted

into the power company's flume, I am speaking, of course
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only of the natural flow of the river, the sum total of the
natural flow turned into the power company's flume and into
the reservoir com_pany'.s canal is very much less than the
total flow of the river,they are talking about,

THE COURT: I cen see it must be, and I think it
should be, because it actually is there, isn't 1t?

MR, STORY: Yes, I know, but they arc aﬁking us to
prorate on the theoretlecal instead of the actual basis., That
is what I am getting at. If thowe other people are supplied
by the return waters from our tail race and those are in
a position where they should not pro rate or required to
to prorate same ag other Class A rights on the stream, why
then should their proportion be inzluded in figuring this
theoretilcal river? That is what I am trying to get at:

THE COURT: The court is not aware any prior
appropriator in Class A right does not stand his shares

| MR, STORY: They don't,

THE COURT: Why don't they, that is what they
should do,

MR, STORY: And they are not attempting and Mr,

Wentz takes the position where they are satisfied by the
return wéters from our flume, they do not nave to prorate and
there 18 no cut made on thelr rights at all, but in figuring
out the prorating between the Reservoir Company and Power
Company, he, nevertheless injects their rights into the
computation, and builds'up~a theoretical river, That is
what L am trying to get at. Instead of prorafing on the
actual condition, he prorates on the theoretical condition,
- and he may be right so far as asking them to prorate if the
law be a prorating can be had betweenIOne, two or three
Olass A rights and not all of them,

THE COURT: The law I do not think is as you have

suggested, and I cannot yet understand from your suggestion

how they are not all prorated,
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MR, STORY: As a matter of fact, there is enough
we

water even when are cut down say forty feet below the total
emount which your Honor at the present time has avarded us
to satisfy the rights which are diverted below our headgate,
to satisfy them in full, and hence they are not asked to
prorate,

THE COURT: I gsee, I get the suggzestion,

MR, STORY: And, nevertheless, however, there is
no cut in those rights, their rights are used in the computa-.
tion, included in the computation building up this theoretisal
river this way beyond the actual amount of water flowing in
the river,

THE COURT: I don't so understand it, I think from
your suggestion now, as I understand it, I think the prorating
le being made correctly, if I understadd it rightly,

MR, STORY: In other words-he could build up a river
of a great many second feet, when, as a matter of fact, there
ls only about half that amount,

THE COURT: No, I don't thinlk so.

MR, STORY: And should the prorating be based
and bullding up all of the appropriations below our tail
race with our tall race and eliminate them from the question,
should we prorate the water actually flowing in the el pi)
or prorate the river which 1s entirely different thing from
the actual conditions? That 1s the point I am trying to
make, |

THE COURT: The court's view of it is you should
pro rate the actual river, and the actual river is determined
by adding together the quantity of water flowing into the
geweral diversilons,

MR, S8TORY: Would your Honor maintain if those
otners are eliminated from prorating that the river should

be added, should be computed by adding in thelr diversions,
That 18 what he is doing,
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MR, A, C. HATCH: May I ask Mr, Wentz to state how
he haé made this prorating, the manner in which he had
prorated it, I don't ﬁnderstand it, I can get nothing from
Mr, Story's statement of it, and I cannot understand him and
I don't yet know how the prorating has been made,

MR, WEDGWOOD: I thihk, your Honor please, if
Mr, Wentz and Mr, Story got together and found out just where
the difference between them was, and then each one of them
state 1t, then we could arrive at something which is right,
I do not think we will arrive at it in this way.

MR, A, C, HATCH: Nevers

THE COURT: The court is anxious it be arrived at
in some way., Whatever prorating is made among the parties
of the defieciency in the river of course ought to be made
equil tably and falrly between the several users of water.

MR, WEDGWOOD: Sure,

THE COURT : If it has gone below the norpal river
80 that the primary users cannot have all their rights
supplied it ought to be ratably apportioned among you, but
I have not yet got anywhere in my understanding of the
difference hetween Mr. Story and Mr, Wenta, As I understand
. Mr., Story those lowexr users ought to prorate in the defi-
clency, and I understande=

MR, STORY: I say under the law, I don't know any
distlnetion in the statute.

THE COURT: Certainly not, and I understand from
your statement the physical conditions are such if they
did prorate you would not have any water going through your
flume, because if no water wae permitted to rum down there,
and it was all taken, that is enough reduction made so that
they did not get the quantity that was going to them I
doubt whether you would have very much running through your

canal, from your statement.

MR, STORY: I am sorry that I gave that idea,
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because that would be the situation when all the defiecit is
charged to us as between the defendant-- we stand about nine-
tenths of the entire cut when it is divided between the
Reservolr Company and ourselves, because our right is so
much larger than theirs that the deficzit is very mueh larger.
On the other hand there was a very much larger amount ofe-
number of appropriations included in the compilation, our
proportion of the whole would be very much less, and hence
our proportionate cut would be very much less. Now then to
get down to the question of our situation here, Here is the
dam, The Utah Power & Light Company's flume. Here is the
tail race, Here is the Provo Reservoir Company diversion
between our point of intake and point of return, Here is
the Timpanogas between also the point of diversion, Here
18 the city below, here is the ¥rovo Bench and other appro=
priators whoever they may be, Therg i3 a certain amount of
water flowing in the river at this point, we will designate
for the sake of the argument as a hundred, There 1s a cer=
taln amount of inflow {pto the river between these two
pointa, principally uggfe, avallable for the satisfaction

of these two priorities, say plus forty, making this up

here two hundred, two hundred plus.forty, that 18 the amount
of water actually coming into the river available for the
satlisfaction of the appropriations, Now, these down here
are satisfied with the water 1s sufificliently high in the
river and under the division made between these appropria=
tiongs and this appropriation to satlisfy these in full, Say
their right is 40, th;s one is 90, the total amount of water
golnd down through here would be more than sufficient to
satisfy their rights in full, so that as a matter of fact,
ag Mr, Wentz says, because of the physical conditions it is
impossible to prorate between all of these Chass A rights,

and make each one stend that cut, because by the very nature

of things there is enough water going through your flume and
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getting into the river to satisfy their rights in full,

THE COURT: That is what I said a while ago, if
you prevented it going down there you would have to ocut it off
flrom your flume,

MR, STORY: Yes, but you wouldn't have the right to
cut it off from us, The mere fact there is a physieal condi-
tion in the river which would give these people their rights
in full, would not prevent us from taking our prorata share
of the whole, In other words, these people would get the
benefit of the position, and 1f there was other water availe
able below this point I suppose the other parties could pump
it back 1f they saw fit to do so, but what I am trying to get
at 1s here; he makes up his river by addling this and this and
this and these other rights down below here without referenae
to the actual amount of water flowing in the river, and says
instead of thekr being 240 aztual sc<cond feet of water for
distribution hetween these three, he sa&s will join in the
prorating, he figures in some five hundred theoretical
feet to be divided, and thus makes us stand actually a
very mueh greater cut than we would otherwise,

MR, A, L, BOOTH: Mr, Story, may I ask a question
on those figures?

MR, STORY: Yes.

MR, A, K, BOOTH: If you add the 200 plus 40 that
you say flowing at your dam, and into the river below your
dam and you should be prorated on that amount, you would have
to stand 200/240, wouldn't you?

MR, STORY: Yes, 1if ydur figures agssumnee=

MR, A, L, BOOTH: I am just assuming thzse figures,
Now then, i1f I ungerstand you right, instead of doing that
way Mr, Wentz adds to that 240 the 90 and the other 40, which
makes 370, 18 that right?

MR, STORY: Of course, those figures are entirelyew

MR, A, L, BOOTH: I am talking about the figures
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you have given, if I understood you right lMr, Wents dig it
that way, '

MR, STORY: That plus 40, you want to remember is
merely the river bhetween those two points, that 1s not the
Provo Reservolr Company or Timpanogas Canal Company,

MR, A, L, BOOTH: I thought you said you put that
240 and then Mr, Wentz adds this 90 and this other 40 to that,
which, as I figure, would make 370 altogether, Now then,
ags I understood you Mr, Wentz now asks you to stand two
hundred out of that 370 instead of 200 out of the 240, Am
I right 1n the way you have heen trying to explain it?

MR, STORY: No, I don't understand it, |

MR, A, C, HATCH: 1In other words, Wentz is doing
better by them than he would be if he distributed it as
Story suggested,

MR, A, L, BOOTHE That i$ as I have understood his
explanation,

MR, A, C, HAT@H: Make him supply 200/240 instead
of only 200/3%0,

THE COURT: It seems this matter between Mr, Wentz
and Mr, Btoner, they ought to figure it out and arrive at
pome conelusion they could recommend to the court as fair.
The only thing iIf this 1¢ so dry a year and we are going *=m=m
go far below the normal river a deficiency must be diwvided, it
ought to he divided prorata among the parties entitled to the
water, Now, I am free to gay from this presentation here
that the court 1s a little at a loss to know just how it
ouwght to be done, but it seems to me the engineers ought )
to be able to figure‘this out and come to a correct conclusion,

MR, S8TORY: ©Should be very glad to have Mr, Stoner
and Mr, Wentz take the matter up and submit it to me and be
glad to present it to your Honor with any of the attorneys,
1f they have any objection to it,

THE COURTP I can see what your difficulty is there,
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It 1s a difficulty, but just how to correect it I don't Xnow,
( ARGUMENT RESUMED, )

MR, JACOB EVAIIS: We now ask leave of the court to
amend our complaint so as to conform to the proof as it
has been introduced, and we will prepare the amendment in due
time,

MR, RICHARDS: We will suggest, your Honor please,
1f our brothers want to amend they will sulmit thelr proposed
amendment then we may have no objection to it,

MR, JACOB EVANS: We want to prepare it and submit
IND

Mi, SBTORY: Yonr Honor will not rule on the question
whether they will be permitted to, We will reserve the
right to make such objections as we care to at the time, also
to make such further suggestion in referebcé to our own rightge

THD COURT: , You do not need to reserve the right,
whenever anything ls presented you have the right to object
to 1t, When do you want to present that?

MR, JACOB BEVANS: We would prefer of course not xm
presenting that until after the court has determined the
matter that 1s now submitted to the-cogrt ags to the quantity
of water that is to be awarded to the Utah Light & Power
Company . If we knew what that decision was going to be 1t
might influence us gsomewhat,

THE COURT: The court has not entered upon a cohsidera-
tion of that for the reason Mr, Story's brief is not in the
hands of the court yet, I did not want to take it up
until I had all the briefs, I take it your applization is
not to submit this motion that has heer presented today, for
the court to delay the submission on that to determine

whether you wish to move to amend your pleadings, That

mlght leave this matter 1n an entirely different shape,
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MR, JACOB EVANS;: Yes, it may be we will mot feel
disposed to amend our complaint, dependant entirely upon
the decision of the court, if we coulgd khdw what that was,

THE COURT: You mean on the other matter?

MR, JACOB EVANS: Yes, as to the quantity of water
the Telluride Power Company was to be awarded, then we would
know whether or not we wanted to amend our complaint,

MR, STORY: I think the question of the amouht is
entirely immaterial as far as this question is concerned.

THE COURT: It may be to you and to the court
immaterial, yet, in the view of the counsel they might
regard 1t as material in determining their position.

MR, STORY: Certainly, and I cannot say they should
move to amend now, tomorrew, or any other time, I probably
shall object to their amending any time,

MR, A, C, HATCH; Another hatter, Mr, Story has
not filed his brief, It was his motion, They should nave
furnished us a brief before we were required to reply, and
1f he shall now file a brief, we would ask if thexe is any
new matter in it we be permitted to reply.

THE COURT: Very well,‘Judge Hateh, when the brief
is served upon you if you desire soﬁetime, have General
Wedgwood who 1s right there across the street from me call
nmy attention to the fact you desire a certain length of time
to reply and the court will give 1t to you,

MR, WEDGWOOD:; There is just one suggestion in
connection with the brief we have already filed, Thereé is
one other item might téke half a page, we want to add to ite

MR, STORY: I have no objection, Of course, they
had their brief all prepared with the exception ¢f a few
bages , and it was essy for ihem to get it in, while I had to
do a great deal to get it up, You make that suggestion you

have in addition before I finish my brief I will take 1t all

up,
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MR, WEDGWOOD; We will have it in within a few
days.,

THE COURT: The court will take a recess urtil the
third day of September, unless something comes up in the

meantime which makes it necessary to come back,

DAVIS &8 CRAMER, SHORTHAND REPORTERS, WALKER BANK BLDG,, SALT LAKE CITY




IN THE DISTRICT COURT OF UTAH COUNTY, UTAH,
mmwe000maca

PROVO REEERVOIR COMPANY,

Plairtiff,
Vo
PROVO CITY, ET AL,
Defendants
o oo e en o 000mw=cana --

September 3, 4, 5, and 10, 1918.

MR, JOHN E, BOOTH: If the court please, this is
the first opportunity I have had since the order of the court
about permitting people to put in testimony as to the character
of the land, On behalf of the East River Bottoms Water
Company, I ask to file this petition, I am not particular
about it being heard now, because our people are all here,
and 1t may be discussed later.

THY COURT: It may be filed,

MR, A, C, HATGCH: What ig it you are offering now?

MR, JOHN E, BOOTH: It is the petition to be allowed
to add testimony as to the correct acreage in the Xast River
Bottoms,

MR, RAY: May I make an inquiry as to that, I
understand the acreage as found by the court was predicated
upon a stipulation, was it not, as to the cqmputafion or
the testimony of Mr.,Stewart irn open court,

MR, JOHN E, BOOTH: It was on the testimony of
Scott Stewart,

MR, RAY: Does your Honor contemplate we shall
file written answers to a petition of this sort?

M OQURES I don Wt 1en oW,

MR, RAY: I have not seen it, but we do resist the
opening of the case,

THIE COURT: It has not been reopened for testimony,
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MR, JOHN ¥, BOOTH: Only as to the acreage, as I

understand,

THIE COURT: Nothing but the 2ity of Provo., I made
an order at the time I was here, there seemed to be suzh a
great discrepancy between the suggestions made as to survey
of this acreage in Provo City by Mr., Bostaph, whizh put it
at six hundred acres, if I remember right, when the highest
estimate made by any of the witnesses for the City was
three hundred.

MR, JOHN E, BOOTH: We are ready to discuss it at the

proper time,

THE COURT: You may file the petition,

MR, JOHW E, BOOTH: Your Honor made an order in 1
regard to the Barton and Young dit:zh,

THE COURT: Yes, two matters seemed to be so far .out,

MR, SAWKFORD: If the court please, I made a motion f
before in behalf of Mr, Brice, who is now ir the military
gervice in Francem as successor to Rudolph Riard, be dis-
missed as to him, I asked it be deferred, I at this time
ask the case be dismissed as to Rudolph Riard interest,

MR, A, C, HATCH: I think that is the only thing
we can do, he being away.

MR, SAWFORD: The fast was this, Rudolph Riard

was a party during the pendency of the action, He died.
His administrator was not made a party, nor was his suce
cegsor in interest made a party. Mr, Brice now owns an
interest, He was not a party to the suit, and I made the
motion on that ground,

MR, A, O, HATCH: What 18 the interest 2laimed?

MR, SANFORD: 29.6 acres.

MR, A, C, HATCH: What is found by the zourt in
1ts decree?

MR, SAIFORD; It was twenty-six and a fracztion,

MR, A, C, HATCH: Threec acres difference,

MR, SANFORD: Yes, but there are other reasons, one




question was the duty of water,

MR, A. C, HATCH: I think that was fully gone into,
If it is only a question of three acres, we would rather
gsettle it,

MR, SANFORD: No, i1t was more than that, He desires
not to have a decree finding as to him, and, of course, I
think clearly could not,

THE COURT: You are authorizedto appear for him,

If you will state the demand, probably the other parties will
goneede 1t,

Mk, A, C, HATCH: The party being dead, we would
have to substitute someone, but if you will state your 2zlaim,
and it is within reason, we would rather concecde it than
dismiss,

MR, SAIFORD: The claim would be two-fceld; one is
about acreage,.there is about three{acres difference, and
the other is about the duty of water,

MR, A, C, HATCH: We would not concede any different
duty of water than that found by the court, We would zoncede
the three acres rather than to dismiss, but, I think that
the duty of water being found, and deeree being entered as to
that even though the zourt had not_Jurisdiction of the
party to enter a decree at this stage, it would not be worth
while to try this whole law suit over again Jjust as to that
duty of water, might necessitate trying the whole thing over
just for that one party,

MR, SANFORD: I don't know as to that, I take it
it is a question only as to the rights there,

MR, JACOB BVANS: Where is the land lozated?

MR, SANFORD: At the mouth of the canyon, I unders-
stand his contention is the duty of water is 35 acres, It
would not amount to wvery much,

MR, JACOB BVAIS: Were his rights ever adjudicated

in the other cages?




MR, SANFORD: Yes, rights were adjudicated in the
former case, I understand.

MR, WEDGWOOD: Your Honor please, it don't seem to
make much difference if the court makes the order that it has
made in several cases of this character, the court will
retain jurisdiction to appoint a Yommissioner, and the
waters go under the control of the Commissioner, and what=-
ever further order 1s made will be made in this case, That
was the rule in the Jordan River,

MR, A, C, HATCH: I think the duty of water would
prevail in any event,

MR, WEDGWOOD: It would be in this case,

MR, SANFORD: There is this situation, in this court
there 18 already a deecree,

MR, WEDGWOOD: I understand that, I have been
familiar with it from its inceptiong

MR, SANFORD: Awarding him a certain amount of
water, and he would be entlitled to it until there 1s something
differvent,

MR, WIEDGWOOD: I will say this, for your information,
that now, and hereafter, I shall claim, and I take it that
the Provo Reservoir will claim that when the court makes
this final deecree it will retain jurisdiction of the subject
matter of this action, and appoint a Commigsioner, and will
hold that that Commissioner divide the waters of the river,
and that he cannot be interfered with without contempt of
sourt, and you will have to come into court with your
party and get a proper ordér. I don't see how we can prevent
you dismissing your case,

MR, A, ¢, HATCH: Unless we would bring in a proper
pleading and substitute,

MR, WEDGWOOD: That is too late as this stage.
MR, A, O, HATCH: It is too lata to do that, we never

would get to the end of the case,
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T COURT: I think all involved in your suggestion
are questions that cannot come before the court now,

MR, WEDGWOOD: No, I was just saying to him if he
dgesired to take the same duty of water and same asreage
for his client, we would settle the matter now, If he
don't, he is up against the other proposition,

MR, SAWFORD: He does not desire to do it, Of course,
the acreage, there is a slight discrepancy in that regard,
but he does not desire to abide by the decision in regard
to the duty of water, so we will ask for dismissgsal,

MR, A, C, HATBH: I think we are willing to zoncede
the discrepancy in the acreage if it is only the three agores *

THIL COURT: I understand Mr, Sanford does not gare
to take any concessions unless you concede all, is that the
idea?

MR, SANFORD: No, we would not stay in the case,

THE COURT: You wouldn't be in the desree at all.

M, SANFORD: No,

THE COURT: I understand then the case is dismissed
as to the deceased person, Rudolph Riard.

MR, SANNFORD: Now, your Honor please, the case was
opened to put on proof as to acreage as to several others
in the same vicinity taking through the same diteh, Mr,
Stewart is here, I think it will only take a minute, There

are several correstions to be made in the asreage,
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JOHN R, STHWART, being called and sworn, teetified

as follows:

DIRECT EXAMINATION by Mr, Sanford.
You may state your name?
John R, Stewart,
What 18 your profession?

Engineer, civil engineer,
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Q Mr, Stéwart, did you make a survey of the land belonging to
D, B. MeBride and Moroni B, Cutler, described in the proceedings
here as successors to Nuttal and R. T, Young and others?

A (Yes sir,

Q Refer to the D, B, McBride land, how many acres are there?

MR, JACOB EVANS: If the court please, T did not
understand the case was openm® for the purpose of taking
testimony respecting other lands except the lands of Provo
City.

THE COURT: I didn't remember it was, but it is
stated by several it was,

MR, JACOUB EVANS: Have we any way of agcertaining
that fact in the record made at this time?

MR, SANKORD: Yes, you remember I asked for two
reasons, one acreage, the other the duty of water. You saigd
it might beopen and we could check up the number of acres,
and in so far as the duty of water was conzerned, there was
competent evidence showing the duty of water was fifty acres,
and 1f we should show a less duty, that you would believe the
witnesses who had already testified, and therefore would not
thange the findings in that regard even though we did offer
witnepsses that the duty was 35,

MR, JACOB BVANS: I remember that part of it very
well,

MR, SANFORD: And opened it for the purpose of zhecke
ing the number of acres,

MR, JACOB BVANS: I don't have any recollecztion
of it at all,

IR, SANFORD: I am very clear in my recollection of
it,

MR, JACOB BEVAIS: I am wvery clear about the other
proposition, the duty of water.

MR, SANUPORD: And it was opened in regard to the number
of asres,

T COURT: I will hear what this witness has to say,
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and, if it 1s necegsary to produce some evidence in rebuttal,
the court will not cut you off, Now, read the question,
I will reframe the question, Referring to the land of
Mr, B, B, MeBride, I will ask you if you surveyed that land?
Yes sir,
And I will ask you if the land which you surveyed was land
which has been irrigated for some years and cultivated?
Yes sir,
And how many acres did you survey of such land as has been
irrigated and cultivated for some years?
Do you mean MeBride, 14,6,
THY COURT: Is that the land that is referred to in
the deeision as Rudolph Riard and D, B. MeBride?
MR, SANFORD: I think so,
THZ COURT: 12,50 acres?
IR, SANFORD: Yes,
14,6 acres, you said?
Yes gir,
Now, refer to the land of Moroni B, Cutler that waé referred
to in the deecree as Nuttal land, Mr, Cutler as succegsor, you
surveyed that land?
¥es sir,
Was the land which you surveyed land which had been zultivated
and irrigated for a number of years?
Appeared to be,
How many acres did you make of that land?
21,6, |
MR, RAY: How much was allowed there?
THE COURT: 39,11,
In regard to the Young land, there are several of the Youngs,
as I recall, you surveyed that land?
Yes gir. R, D, Young and others,
It was given in the decree, I believe?
Permella Young land, I believe it was originally, I am not

sure, the county plats show 1t,
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State whether or not this land whizh you surveyed was land which
has been cultivated and irrigateé for some years?
Yes sir, appeared to be,

How many acres?

27.2.
THE COURT: What was the amount?
MR, SANFORD: It was awarded to several Youngs.
MR, JOHN'E. BOOTH:. Twenty-six and a fraction,
THY COURT: What do you hawve it, you say?

27.2,

MR, SANFORD: There wés another question that was
opened and to be settled, and that was this, The court and
commnissioner has ordered that they irrigate in rotation, and
that means that certain of the ditches part of the time will

not huve water in them, whereas heretofore they have had water

in all the time, and it has taken the water away from two

homes, McRride and Nuttal, in the decree, and now Cutler, and
it. 4s a question of house use rights for those places, They
have alwéys taken their water out of those ditches, and now
they are deprived of it, because they nave ditech water only
part of the time,

MR, RAY: Mr, Sanford, may I inquire whether you have
a claim in your pleading for culinary water in addition to the
irrigation water?

MR, JOHY E, BOOTH: We have not,

MR, RAY: I object to any testimony then as to
culinary right,

MR, SANFORD: I think the parties in the case-=-
haven't they commonly.used& the water without pleadigg it, isn't
i1t common to use the water for culinary and domestic purposes
all through this system?

THE COURT:; I don't know, I am not familiar with
the system except in the evidence, and there 1s no evidence on
that subjeet, or pleading,

MR, SANFORD: If there 1s any question about that,




we will ask leave to amend,

THE COURT: I don't think I will permit any amende
ment, but if it shown this discretion given to the commissioner
will deprive anyone of any right, I will not make the order,

Of course, if you can use the water to as good advantage under
the old way, I will permit him to do it. It seems to the
court a great advantage to have the commissioner have the
authority to rotate this way, but if it is going to deprive
anyone of the right to use the water for culinary purposes,

I will congider 1t very seriously, but I don't think the zourt
will permit an amendment at this time to open up the case for
extended evidence,

MR, SANFORD: Of course, heretofore there was water
flowing in those ditches, Young and Park and Nuttal ditzhes,
Now, the amount has been cut down so that it makes only one
good slzed stream for irrigation, and that means they have
to rotate through those ditches, andltake the water out of the
ditches part of the time, and thereby they are deprived of
domestic water, Now, I take it they might not have anticipated
the so cutting dovm of the water as to deprive them of that,

I think the people generally throughout this stream have used
thelr domestlz water and may not have made proof of it, It
is a small matter, it is not a house=use stream, but used water
out of the ditch, This makes such a change that it deprives
them of that right,

MR, RAY: Mr, Sanford, ma& I make a suggestion here,
It seemg to me under the tentativé propogition of the court,
the commissioner is given the discretion relative to the rota-
tion of the water ovef those lands, It does not now appear
that the commissioner is abusing that discretion, and it seems
to me the question Mr, Sanford is now raising is one that would
be properly brought hefore the court after the sizgning of

the deeree, appealing to the court to direct the commissioner

to distribute water in a different manncr than he was

distributing it, and it is not a matter of fiinal decree, it is
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a matter of the discretion of the commissioner in the distrie

bution of these waters.

MR, SANFORD: I think the discretion of the commise
glioner fails because of the reduction Iin the amount of water
that goes to these ditches,

MR, WEDGWOOD: Tell us how far these ditcohes are
apart?

MR, SANFORD: Let the engineer tell, You see I

have just come into themn,

CROSS EXAMINATION by Mr. Wedgwood.
How far are these ditches apart?
One ditch is one side of the main canal and one on the other.
How far away?
The ditches, small ditehes run near the houses, but the main
canal in which they have to get water when the ditches are dry
are some distance,
What distance?
In the Cutler distriect it is 430 feet from the house to the
main canal; lM<Bride it is 330,

MR, RAY: That 1s a hundred yards.

MR, JACOB BEVAWS: That is as 2lose as a man has a
well,

THE COURT: I don't understand the ditch is three
hundred feet,

MR, SANFORD: One place, and four hundrer feet,

THY COURT: Doeg the main ditch run through the
land of these parties?

WITHESS: Runs between the two places, the main
canal,

THE COURT: Does the land of the party that 1s threec
hundred feet away, Mr, McBride, does his land go to the
diteh?

Yes sir,

80 that he can water stoz2k from the ditéh?
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A Yes,
Q Without going on anyone else's land? ie Yes,

THE COURT: You want this change becsause he will
have to takehis stock three hundred feet for water?

MR, SANFORD: Not only stock, but it is for house
watering purposes too,.

TH+« COURT: And the other the same way?

THE WITNESS: Yes sir,

MR. RAY: We object to the introduction of any
testimony on this on the ground there is no pleading to
support any evidence, VWhatever pleading there is, the evie
dence has been introduced upon it, and it appears from the
statement of counsel it is not a matter of any serious
import to justify the opening of this case.

THE COURT: i think the objection should be sustained,

MR, S8ANFORD: Give me an exception, Then I will
offer to amend the pleading so as té zover the right for use
for household and domestic purposes,

MR, RAY: Object to the application as not timely
made,

THE COURT: Objectibn to the amendment is sustained.

MR, SANFORD: Bave an exception to that, Now, your
Honor please, I have the witnesses here, and I can put them on
to show that the land which he has surveyed has been cultivated
and irrigated for a number of years, If that point will
not be digputed, I don't know as I care to put them on,

MR, A, C, HATCH: What is your award as to MeHBride
and Cutler jointly in that ditech?

MR, BAUFORD: It is McBride and Riard in the deczree,
twelve somctiuing, |

MR, WEDGWOOD: I would like to ask one question on

eross examination,
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CROSS EXAMINATION by Mr, Wedgwood,

Mr, Stewart, in your answers to the question as to whether

or not this land had been irrigated and sultivated for a number
of years, it did not seem to be very strong affirmative answer
to me, Now yoﬁ know when you see land whether it has been
sultivated last year, do you not?

See whether it is being cultivated this year?
Yes, cultivated this year now, can you tell whether it has been
cultivated for years back at éll?
Well no, not only in this way that ditches are made to the
land aﬁd across the land, draw the conclusion it has been
irrigated at least,

And certain other things would tell you whether or not

there had been irrigation for a number of years?

1es slie,

Thisg land that you surveyed was cultivated this year, all of
1t? e '
No, 4t 1s not,
It 1s not, then did you=~

I think it is, all appears to be irrigated this year, but
not raising crops other than pasture, some of it,

MR, BAFORD: Bome of it is pasture land,

It is either pasfure land or cultivétdd, I will say, (
Now, to your mind'did it show evidence of being cultivated !
years bhefore?
Yes sir,

And has 1t been out of cultivation‘for many years?

No, I don't remember, the greater part of it is now either

in orchard or crops, but there are some pleces that probably

rather too rocky for intensive cultivation, and water is

‘uged as pagture land,

In other words, in your Judgment some of it has not been under
practizal cultivation at all?
I think thut is probably true, what is mean is plowing and

raise crops,
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Ihat is what I mean by practical 2ultivation, you speak about
it being pasture land, Is anything in the nature of meadow
land? |

Grass land,

Answer my question? A, No,
It is high beneh land there?
No, it i1s river bottom land,
And 1t 1s the mouth of the canyon in the river bottoms?
Yes sir,
How far from the river?
Oh, from a hundred feef to two thousand feet, I would say.
None of it borders on the river?
No, I think not, |
Other land between it and the river?
There are some lands yes, between this and the river,
What is its elevation above the river?
Oh, I should judge five to fifteen feet,
Is 1t such land that would bear grasses without irrigation?
No, not very extensively,
And has 1t been sowed to grasses, or is it too pocky to sow?
All the land I measured showed evidences of being sowed to
grass and producing grasses of different kinds, some alfalfa,
In between the rocks? A, Yes sgir,
Seratched in, and growing to some extent?
No doubt it has been plowed, but some of it quite rocky,
In figuring this acreage did you figure solid or figure out
lands oczupied by corrals and other buildings, out buildings
and homes, everything that is not irrigated?
I didn't figure out any corrals and out buildings,

 Nor houses?®

Hor'houses;

That is, you took the land solid, as it was?

Except where there was some land that was in timber, cut that
out,

You classed that as non-irrigated land, What I am asking you
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is whether you took into consideration such portion of eazh of
those pieces of land as 1s occupied in any use other than

cultivation and irrigation?

Except as to houses, I say I didn't exclude the house and

corral areas,
Do you know how much area there is in house, corral and non
cultivated land?
I will correct that statement this far, I did exclude the cor-
rals and barn areas in Mr, Cutler's land, because they were at
the east silde, and just excluded those in my survey.
But not in the other?
And there are no corrals or hougses on the Young land nor thee-
I will say the Young land, no corrals or houses on that, and the
MeBride land.l did not exclude the house nor the corral,
You don't know how much area they take up?
Oh, the house lge--
Do you know? Ao "NOle
You made a survey of it? Now, on the MeBride ground, what
wag there there, do you know, in the shape of buildings,
corrals?
MeBride, you séy?
Yes, Spaae oczupied for any purpose except cultivation and
irrigation?
There is a small barn and corral and dwelling house.
Do you krow how much area 1t is?
Thew-
Do you know?
Not definitely,
What is the acreage you give here?
MeBride, 14,6,
What was it before?

MR, A, C, HATCH: Twelve and & half,
That would be two acres and a tenth additional, that includes
what you eall pasture land?

Yes, or the MeBride place there isn't any pasture,
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Nomwe at all?

None at all,

Now, you give your estimate how much there is on the MeBride
place of land whizh ié oczupied by corrals, out-houses, stozke-
yards, sheds, barns, anything whizh occupies area to the
exclusion of irrigation, give your best judgment if you have
any?

Yes, I judge about a quarter of an acrea,

All one piece?

No, the house 1s setting off by itself, and the corral and
barn are together some distance away.,

About a quarter of an aecre all told, you think?
Yes, |

Quartdr of an acre is pretty small space?

Yes, but it takes good sized barn to take up a quarter of an
acre,

Assume a rectangle a quarter of an aere would be four by ten
rods, did you plat those things outp- you haven't platted them?
Yes, I nave a sketch,

Did you put the house on there?
No, sir, I didnot.
¥ou just put in the exterior boundaries of the land?

Yes, sir,

Take on this MeBride place between the house and barn and zorral,
1s the land cultivated between them?

Yes sir,

How far are they apart?

I should judge about sixty or seventy yards,

Cultivated land between them?

Yes sir,

S0 you say on the McBride place there would be only quarter
of an acre that has not been cultivated?

Yes, it 1s cultivated right up to the house on all sides,
Jugt a small house,

Of the 14,6 acres, you say a quarter of an acre that has not
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been cultivated, that is all?

That is my judgment,

You went out there to survey it and observe it, did you not?
Yes,

Now, take it on the Cutler place, how much of this land anc
the space i1s pasture, as you describe?

MR, SANFORD: May I ask the same rule has applied
all,through of excluding the house and barn from the acres?

THE COURT: I don't know, I don't remember any exe
amination,

MR, SANFORD: Ve are willing to abide by the same
rule, but I am wondering all through if they execluded the
house and barn from the number of aecres,

MR, A, ¢, HATCH: We excluded every part of the
land that was not cultivate®’ and irrigated, and particularly
in Provo City the streets,

MR, SAITFORD: Provo City wolld be a little different,

MR, A, C, HATCH: Mot a bid of difference.

On the Cutler place how many acres of this was called pasture?
I didn't segregate it, but my judgment is be two or three acres.
Two or three acres, and is that a piece of ground that produces
grasses in a substantial way?

Well, some of it 1s pretty dry now, but this part that I
refer to shows every evidence of cultivation,

I ask you 1f it was producing grasses at the time you were
there? A, Yes,

In a substantial way, substantial pasture, worth while?
Yeg, I would say so,

Well, worth while, or juste-

It depends on the amdunt of water 1t gets, That country up
there is of such a nature that if it doesn't get water about
every watering, 1t looks pretty dry, in z week or ten days
it looks awful dry, and pretty hard to tell unless you had
seen it right after the irrigation, or after they put the

water on some other part of the field,




Q Out of that two and a half acres what proportion of the surface

is rocky?
MR, SANFORD: I object to that as immaterial,
MR, WEDGWOOD: He says it has been plowed.
THE COURT: Objedtion overruled, I think it is proper
x08s examination,
MR, SANFORD: Exeeption,
A Some of that, take that two acres, it is pretty rocky, 1
should judge about half is soil and half rock,
Large rocks or cobble?
Small rocks,
You say you excluded the buildings on the Cutler place?
All but the house was excluded on the Cutler place,
Does that oecsupy a yard?

No, it is cultivated just to the house,

s > o > o > &

The amount of acreage given there was what area?
MR, RAY: 21,6, difference of 1.48.

Q You say about two acres of this was rocky ground, you call
pagture? A, Yes sir,
Now, on the Young place there, you say that includes buildings?
No,

@ That in pasture too?

/A Yes, considerbdble of it, More of that in pasture than any
other,

Q How muzh of 1it?

A Half of it,

Q Seme character as the Cutler ground, that is the two acres?

A Rocky streaks, and much of it looked to be very good soil,
rocky streaks and little ridges where they take the ditches
along the ridges and.water both ways.v

@ Don't the West Unlon Canal run through there?

A It runs along the east side of the Younge~- well, it runs

through the Young, one small trazt on the ezst side of the

canal, largely it is on the west side of the canal,

Q, Runs through the Cutler land?
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Runs between the Cutler land and MeBride,
So that it runs through the Young land and between the Cutler
land and McBride lana? You count the canals as irrigable
areas, do you?
No sir, I excluded the canals and brush along the canal,
Do you know whether that land is within the irrigable area
under that canal as part of the land irrigated by that
canal?
I didn't get the question,
Such lands are irrigated from the West Union Canal?
Yes,
Is thig land watered from that canal?
The ditech is taken from that capal, I think the Park and
Nuttal diteh is taken from that canal farther up.
These ditches are from that canal? A, Yes,
MR, SANFORD: Captain, do you claim anything for that,
I don't know where it comes from,
- MR, RAY: He says he has excluded the area,
THY, COURT: Barton and Young ditch taken from that?
I don't know, Judge, I just assumed it had,
MR, A, C, HATCH: Evidently it does not.
THE COURT: That was my impression,
MR, A, C, HATBH: These ditches both have independent
heads, I understand,
MR, WEDGWOOD: I think thatis all,
THEY COURT: Part of them take through the Park and
Nuttal diteh, and part through the Barton and Young Ditah.
MR, SANFORD: That is right,
MR, WEDGWOOD: As far as we are concerned, I will
stipulate they would all testify to the same thing.
| THi COURT: We will finish with this witness first,

REDIRECT LEXAMINATION by Mr, Sanford.
Mr, Btewart, I understood you to say that the pasture land

had been plowed and seeded and producing pasturage or hay,




what you callew

It has every evidence of having been plowed. Of course, this
is my first trip to the land and all I could judge from/gizt L
could see. On some of it I could see evidence of things that
had dried out for want of water, raspberry patch on the Cutler
place,

I was referring to either hay or pasture land about whizh

Mr, Wedgwood examined you; that all showed evidence of having
been plowed and seeded?

It appeared so to me,

And is producing elther hay or pusturage?

Yeg s8ln,

MR, SANWFORD: Now, I will expect to prove by the
other witnesses not only it appears to, but has been plowed
and seered, all the land which has been surveyed exdept maybe
the house which he testified to,

MR, WEDGWOOD: We will adnit your witnesses would
testlfy in substance the same as Mr, Stewart's testimony.

THE COURT: I understood Mr, Sanford says he
expects to show some knowledge it was cultivated land,

MR, WHDGWOOD: That they would testify it had been?

MR, SANFORD: Yes, continuously,

MR, RAY: We will make the same objeztion, Subjeat
to the objection the testimony 1s not material, because the
issue 1s settled by the decree of the court, that is, there
1s no proper order of reopening.

THIE COURT: Concede they will testify?

MRS ARSI O H S
MR, SANFORD:' I think that is all then, That is
our case, »

THE COURT: Mr, Sanford, could you search through
the files and get me the pleading of these paeties before you
leave, so that I may have it,

MR, SAMFORD: I have a copy of 1it,

THE COURT: You might hand me the copy so I can see




what they ask for,

MR, CLUFF: Me, McDonald informed me there were three
parties that he got an order for at the last hearing to offer
gome testimony as to the amount of acreage they had, and asked
me 1f I would see that was done, Can I take that up now?

THE COURT: Yes.,

MR, A, C, HATCH: VWhat parties are they?

THI} COURT: How much acreage do you claim different
from what the court found., If it is not a material matter I
don't feel like gmoing into it, Take the Young matter, There
is forty-three hundredths of an acre difference, I don't
think thase matters are substantial enough so that the czourt
will want you to go into it,

MR, SANFORD: On one lot, yes,

THE COURT: Matters of that kind the eourt will not
take the time to go into, Do you know what it is?

MR, CLUFF: I don't know about two of these parties,
The names he gave me was Roy Brown, Mr, Sims and Isreal West,
Mr, Sims came in and Mr, Swan has made a survey of his ground,
am, I think, the evidence shows about four acres and something
to My, 8ims, As a matter of fact, there is 10,76 ascres.

THE COURT: That is really substantial, Under what
ditches, where will & find it, '

MR, CLUFF: I can't tell you, I don't know,

THE COURT: Mr, S8wan, what ditch is this under?

MR, SWAW: I don't know in regurd to the citeh, it
is under the Spring Creek,

MR, A, C, HATCH:; McDonald's clients were in that
nelghborhood,
| MR, RAY: Weren't those areas a matier of stipulation?

MR, JACOB EVANS: I think they were, I think they
were all agreed to and stipulated.

MR, CIUPF: I don't know about it, Mr,MeDonald had
to go to Vernal and he sald the courv made an order permitting

him to intvoduce evidence as to these parties, Just one of
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them has come to see me about it.

MR, SANFORD: May I have M, B, Cutler substituted
for Louis Nuttal as a party, L, W, Nuttal?

THE COURT: Any objection to the substitution?

MR, A, C, HATCH: 'He has succeeded to the interest?

MR, SANFORD: He has purchased the interest from
Mr, Nuttal,

( ARGUMENT)

THRE COURT: I don't think it makes any difference,
I think 1t may remain, Now, I will hear your evidence,

My, Clufft,
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GEORGE C, S8WAN recalled,

DIRECT EXAMINATION by Mr, Cluff.
You are Provo City civil engineer, are you?
Yes sir,
Are youvaczquainted with the land owned by Leslie Sims?
Yes sir,
Have you recently made any survey of that?
I have,
Yor thepurpose of ascertaining the amount of ground that
is irrigated?
Yes sir,
Will you state to the zourt just what your findings are?
IR, RAY: I object to that as irrelevant and
imnaterial as to what ground is now irrigsted on the Sims
place,
THE COURT: Objeetion is overruled, Probably
thet would not be enough, if it is contradicted’
MR, RAY: JFor the purpose of identifization I don't

ohjeect to it at all,
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I willvstate I have not been present during an irrigation, I
have not seen them irrigating.
I will ask you to describe the land that belongs to Mr, Sims?
The nature of it, and what condition you foung it?
I found a total of 11,72 arees in the piece,of whish a recent
change 1n the river bed has cut off‘ninety-six hundredths of
an acre, leaving 10,76 acres of the land aside from this
piece that the river has cut off, and which is now river bed,
How much of that 10,76 acres of land is now and has been under
cultivation? Describe the condition of it?
Well, I didn't make fhe measurement exactly as to the difference
between the pasture land and fhe other land, There is a pore
tion of it that is in pasture land, and some cottonwoods zrowe
ing on it, but being used for pasture land with grass goowing
among the cottonwoods, and the balance of the 10,76 acres is
under cultivation in farm crops,
How much of it would you say was in farm zrops?
I didn't make an accurate measurement.of that, I didn't attempt
to segregate the two, Mr, Sims came after me or Paturday, and
I just had time to rush out there and 20 over the traect after
five o'eclock in the evening on Baturday and measure up the
whole tract and get that piece that was zut off for river bed
before dark, and I didn't nave timeé to go over and measure out
the whole tract, or segregate the different portions, There
i over two-thirds of it that is in-- planted in farm 2rops,
Balance is in pasture,

THE COURT: Two=thirds of the 10,767
Yeo sir,
Now, what is growing on the pasture ground you speak of?
There is part of it éottonwoods have been taken off, and it
1s growing in grass crops, the balance cottonwoods and willows
to someextent, and the grass growing under it, it is practiczally

of the same character of land, river bottom land there.




Q

4\

A

A

Q

CROSS HXAMIWATION by lr, A, C, Haten
Do you know when these cottonwoods weretaken off?
No sir,

Do you know that they were not taken off since the commencement

of this action?

I don't know when they were taken off,

Do you know whether or not this land, this ten acres was

under cultivation at the time of the commencement of this

actlion?

I don't know what the conditions were,

Do you know whether this land, this ten Acres was under

cultivation at the time the survey was made by Scott Stewart?

I don't,. no,

Do you know whether or not part of the land you surveyed was

decreed by the court to Szur Monson?

I have an abstract that he gave me,

This 1¢ dated July 22nd, 1913; he purchased four acres of

that ground you surveyed, didn't he?

VWWhat?

Five acres of the ground you surveyed was purchased from

Szur Monson?

I don't know, I haven't been all through,

Was part of the land you surveyed on the west side of the lane?

The lane runs through the land there, cuts across the piece,
THE COURT: As I understand it, the land is on voth

gldes of the lane?

On both sides of the lane,

Can't you compare tha@ with the map Scott Stewart made, and

hand to the zourt this afternoon?

I can do g0, yes sir,

Will you do 1t?

Yes sir,

I wish you would,

MR, A, C, HATCH: We think, your lonor, that the
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| land is all awarded water under this decree, that is, ten acres
of it, and the balance be since the commencement of this
action,

MR, CLUFF: I have nothing further.




THT C0HURT: Now, are there any othsr matters befors
wWe take up the matter of Provo City?

MRe RAY: May it pleass your Honor, I don!t know
whether ths matter I desirs to present should follow Prove
City or preoede them, but while I was away the qusestion of
the Blus Cliff right was argued to tha osnurt, I had glven
notice at the last previous ssasion I would call that up
for hsaring today. T merely desire at this time %o
Join in the orotsst of Provo City and Telluride Povar Come
pany against the deoree as now rendered as to the Blus Cliff
right and ag to the Wright estate. Your Honor will remember
that the pleading a9 to the Elue Cliff visht wag that 4t
wags 4 geoondary rights It made no differense to my cliant,
1t beiny admitted my olient's rishts were primary rights,
what waters should bs oonoedad to ths Blus J1iff, and there=
fors I mada no sontest aa to the amount of the right, whether
tha risht had ever bHaan perfectad,or,if perfeated, whether
it had baesn abandoned, relying entirsly upon the pleadine
1t was a right 920ondary to the rizht of the Provo Bsnch
Canal and Timpanogos Irrization Company. A9 9 matter of
fast, ¥ atated in opsen sourt we ware not interestsd in the
Blue C1iff right, vleadsd as 5 gagondary right. In the matter
of the Wrigsht estate we objeoted to the transfer of the water
of the Wrizht ranoh to any point whers it would not return to
the river. Upon that question my memory 19 there were but
two or three witneyses interrogatads Mr. Stratton went
upon the gtand, and te xifled, as your Homnor will remember,
that in his trips fyrom Provo ity to the minine samp throush
P¥ovo Oanyon, he had observed the return water from the
Wrizht ranch into the river, and My, Newell Knizht had made
the gsame observation. Then Mr. Wentz' attention was o0alled
to 4t, and T think he =z3timatsd the return water at ome-
thing 1ike 50 pe2r osnte That, I think, is all the teatimony

a8 to the raturn water. Ag the desr«e 43 nov 4rawmn, if




I do not misundsrstand it, thers 13 glven to the plaintiff
ag 3ugc29gor 1in interest to the Wright estate a given gquantity
of water without any diminution for goinzy down the ocanyon to
bz tranaferred without any ssasnnal dsgreass as te the fall of
the rivar, and without any allowanse bsing made to plaintifrfs
for the transfer of the water from the plags of uss to a plags
where none of it »ill return to the water sheds Indesd, I
think we ¢ould not protest the tranafsr of the watsr from
the present-- from the old use, the Wrizht ranoch, to the naw
use, axoept 43 to the amount of return water, and we do claim
that that 13 a quantity of water which wag and always has been
ussd by us as raeturn from the Wright watsre That is true as to
evary uger, the Wright satate water returned and was available
for uas below to the Prove Ressrvoir Company. That will make
no Jdifference as tha deoree works out, whensver ths quantity
of wvater allotted to the Provo Benoh is suffiolent, of couris.
But when it 13 not suffioclent, wifﬁ that classed 23 a secondgry
right, then the plaintiff would take nothin~, but the minute
1t falle to the point of minimum then they take an undiie
minished right, they don't fall a3 we do with the seasecn agd
take a lessor duty, but thsy stay up as the ans priméfy' ﬁiﬁi
rizht on the rivere The Wrizht and Blus 2liff, the one pri-
mary rizght that suffers no dlminﬁtion duriny the season a3
to the requivements of land. Yf thnse are primiyy rvizhts,
oertainly they would be subjaest to that diminution. I do
not want to repeat the arzument as to the Blus Cliff,

THY 9nVRT: [ think I‘misundsratood youe I under
atond you to inslude in the last statement the Blus CLIff,

MRe RAY: IYea, that 13 a3 T underatand it, that the
Blue 0liff dnes not take the diminution durin~ the season
as to tha dutiss a3 we 40, they are turned a =zivaen quantity
of water, Now gertainly if the vright had not been trans-
ferred from the Blus Cliff Company to the plaintiff in this

oags as it was, if 4t had besn elevated in disnity from a




‘seound clagss water right to a firat olass water rizht and

ugsd in this vallsy, 1t would bs subjeot to the same diminution
we ais. and 1t seema to not be just to ths sarlisr and primary

. appropriators, this rizht beiny tranaferraed to the plaintiff

should have any addsd privilegss as to ssezionaluie. OF course,

the Blue Jliff vight would not be upon the sams basis as the

Wrizght estate as to the tranafer of the point of use, begause

- I think there 1s no contention any largs quantity of the Blue

- 0liff rizht returns, but it there i3 any 2ontention hars

- that there was ever a right in ths Blue Cliff perfested for

the amount deorsed we objeot to it, first, because there

is no pleadinzy tn predioate it upon as a primry rizht, ssoond,
beoause there 19 no evidanss to show a perfeotion of the rizht

\ 23 agalnat us as a nrimary risht, and bYeoause we would have

been dsnied un’er the pleading the privilege of meetin> the

2g9ertidn Of a primary rizht there. It 43 pleaded as a

geoondary riqght, and under that plesrding they are not entitled

to olaim a3 a primry right. We would want to introduce

2videnge upon it 4f they 2ver 4id maks sush a zlaime We

t aolalm a3 to the Wright water there ousht to bs deducted first

the quantity whish returns to ths s3ystem hers, and seoond,

a logs dn transit of at least the 1loss in transit sharged

azaingt other avpropriators in thias system for a similar

diatance of the water, and second, that 1t ve asoredited as

& geoondary vight. I am not able to aay how fully these quus=

tions were pressnted at the last hearing, I was not present,

had no notioe of the hearing, but dzairs to join in their

objeotion to the allowangs to the Blus Jliff and Wrigzht eatats.

MR, STORY: Your Honor, we 4id not inolude in the

| argument the guestion of the rizht of ths plaintiff to uss of

the Wrizht water at the new point of diversion without any

diminution, allowanse for the return waters of whish Mr. Ray

. has apokens I wish to Join, however, in that protest againet
that paxt of the deores because I think olsarly while they




havse the right to shange their point of diversion it san only
be done when, and under sush terms as will not interfers with
the right of others. If that water is taken down past our
hoad gats, we, of couras, loze the bensfit of all the waters
which return to ths gtream for uas at t%s nrior point of
diveraion, and I think 1t muat be quite clear to your Honor,
from the argument we have had conosrning ths volums of flow, that
there arae times during the low watsr 39ason when that would
very materially intarfers with our rights, at least to the
extent of the return waters, so I wish to add that objsotion
to the deoree, Aa far as the other matters are soncerned, of
course that has been fully arzued, I 4don't know when your
Honor 12 xoina to pags upon it.

MR, A, 0. HATCOH: A8 to those matters T think there
18 a misapprahensien, mhsunderatandine of sounssl as to what
the findbdngza are. Now, a3 to the Wright water, I have
underaftond all the time that as to the loss, ssepage and a0 on,
that was a matter that was to be reserved and determihe d
latex, |

MR, STORY: Pardon me a nmowmonte

MR, A. Q. HADOH: And we have been usiny the Wright
wittary undey otipulation and esresment hervatofore a gertain
quantity for our Wright water xight,

MRe STORY: May I ask a question, pardon an interrup-
t lon, Do you now 2laim the right to use at the new point
of divdraion sxactly the same gquantity of water that you have
besn agzustomed to divert at the upper poinﬁ?

MR. Ae 7. HATOH: No,

MR, STHAY:: That i3, less the 1loss in transit only. .

MR, A, Q. HATOH: Leaa the 1loss in transit, yes, and
the seepage that was Limt xwme to be determined later. We
went into ¢4hat with ons or two witnesses but the court has

not determined -~ that 18 a question that I understand the

court has not at this time, and donss not at this time intend




to determine, beocause of the lack of sgonvineinz or satisfying
evidenaos as to what 1t is.

MR. STBHY:. I undergtoond that only applied to the
lose in transeit, that that did not apply to partioular in-
atanoes sush as this where the rizht is souzht to shanze the
point. of diveraion, and where thers is of gourse ths question,
what i1s the loss of water to the river by divertinz it at the
two pointas In one oasze it ia half as mech as it i3 in the
other, ascording to Mr. Wenta! teastimony.

MR. A, O, HATOH: That is a matter that i1g not
determined by the findinga, The findings are that they are
entitled to a gertaln quantity of water and the plage of
diversion is not fixed.

MR, RAY: Your complaint, as I understm 4 1t, Judge,
and I am speaking from --=

MR A. Co HATCH: We olaim that advantags.

MR, RAY: You slaim the zrizht to use the quantity
of water to which the Wrizht ranch i3 entitled at your new
point of diversion?

MR, As Os HATCH: Yes, we olaim that, but the court
do29 not award it to us.

MR, STORY: I take it ths Court adjudicates the
award whioh you plead in your aomplaint,

MR, As 0. HATOH: TFrom the beginning of this oase
we have been uwsing & very much lesa quantity of watsr under
the stfpulation with tha partises here, and that is a matter,
I underatand wae not determined. I may havs overlooked the
mat tar.

MR, RAY: Are you willing then, Judge, to put the
revaerase Zngzlish on your propnsition. Are you willing the
dacrse now gtate ~-

MR, Ae Qe HATOH: I dontt understand that term.

MR, RAY: Then we will transfomite ,re you willing

to have 8 deorse atating that the sourt does not determins




your right to transfer the Wricht water to your point of
| dive:sion or the ciroumstanses uhdsr whiosh you may transfer it.
M. A. C. HATCH: No, I don't gonceds that, I
- would be willing to conceds this, that the court determins ths
amount and tentatively datermine that we may divert at our
present intake.

MRe STORY: what do you mean by tentatively ?

MR, A, O HATCH: ©For the time being, and leave it
to be determined when this 3sepage and svaporation gquestion
1a determined.

MR. RAY: Risht thare you draw a distinotion that
takes us from the question. Seppage and evaporation is one
thing, and the 2ourt has withheld that, but the avidsnos is

alear here that the return water from irrigation upon thae

Tright ranoh 1s 50 per cent. We 4o not want that water taken
from the river system. :

MR. A, C. HATOM: When it i3 50 per osent? During
. the high water ssason we would admit fully 50 per cent of the
‘ water that rund out over all those bnttoms-- yos, sometimes
90 per osent of it returng to the river, but there is no evidence
here as to ths tims when that quantity of water returns to the
river.

MR. RAY: Yes, thers is.

MR, A, 0., HATCH: Time of the ysar.

MR, RAY:! Y23, thare 13,

MR, A. 0. HATOH:; Now, during the high water season
I havs geen running acrnss the Wright ransh a river of water,
and all raeturning to the river, ths whole ransh flooded with
vwater, and it found 41ts way from the lands back into ths rivers
Those who have ridden over the yailroad during the high water
geason will aee the lands on both 3iisg,mk sks rivers of water
- running on both 3ides.
MR RAY: That 13 not return irrization water.

MR, A. C. HATBH: No, that ia not return irrigation




water, but it i3 the period of time when this 50 per gent
returns to ths river is not in svidenocs.

MR, STORY: May I interrupt just one ssoond?

¥Re Ae C. HATOH: Sure.

MR. STNRY: 1Is that material?

MR, A. 0. HATCH: Yes.

MRe T¢ Co RICHARDS: will vou psrmit an interruption.
I would 1ike to agocomodate the Judge wlth another int=rruption
ard that 19 to say Provo Qity dssires o join in the community
objeotion made this morning, as we wers with the power genmpany
- in the original protest as to this Blus 01iff matter.

MR. A, O, HATOH: Now, of sourse, w2 have no objeotion
to anybody ~- the more the merrisr, of oourse. With regard
to the Blue oliff right I have understood all alons in ree
gard to that award that the court has found that there ig
50 second feat of water whisch is really, truly primary water
after all of thosa prior to the Blus A1iff Ganal pompany have
besn supplied with the duty awarded to the partisular landsa,
and trat ths Court hag awarded the Blue Jliff Company that
50 asenond feat as 3 prior right by reassn nf thers beinz
in the river at 1ts normal flow that quantity of watez. The
Blug CLliff i3 by its appropriation later in point of times than
all these protestants add the court has found by this finding
that there 19 that mush water that should b2 awarded to the
Bluge ClA£f Janal gompany. OfF cburse, it 13 1mmaterial to us.
30 far as any of theas proteatants are concerned, there are
150 feat avpropeiationse Now, whather it be awarded to us
a9 the Blue J1Lff Oanal Oompany, or whather it be awarded to
us under out application to appropriste ths 150 sscond fest,
ig wholly immaterial to us 9o far 43 tha West Bench penple
are gonoernad or as Provo Clty 13 songernedy which way it
goes, ths watarlis there, you are not entitled to it because

a

you are awarded, that you are entitled to, and tlers 19 surplue

water after you zet yours.




MR, C. C. RICHARDS: If you will assure us of that.

MR« A. C. HATCH: That 13 what the sourt finds by
thls findinge Then the only person hers who 2an rizhtfully
objeat to that 50 se0ond fsst of water under any logieal slaim
of xizht 13 Brother Story, and hs 4ns3 not 2bje0t to the
awagding to ua ths 50 ssgond feet af water. Your people ars
goining in his protests He is not protesting we ars not
entitlad to 50 ssoond feet of water, but he is protesting he

has a right to put that 50 g=200nd fest, or gartain portion

of 1t throuzh his wheels, bescauss he 414 it wnder ths Chidester
deares, That is his claim, that we are not sntitled to all
of that 50 sesond fest of water tn be divertsed at eur intake,
beocauss heretofors they have Aiverted and taksn it through
- thelr wheels and 1t 43 going on 4o'm here, and 70ne 4o 1tah
Loke to waste, 30 that, as to Prove City and as to ths Provo
Benoh Canal Oompany, and Weat Bensoh Oanal Oompany, and all those,
it 13 not a matter, as I view 1t in whioh they are interestad,
as to whether 1% gn9s to the Blue Cliff or whether it =oas to
ug un=dar our appropriation, besauas 159 sssond font avproe-
priation £illa the Blue QLIff appropriation, 30 that 1f it
goes one notoh farther the water is there and we will get 1t;
cand 4t 43 eonolusively ahown by the svidsnsse in this oage
that the water 13 there, river water that has been runnine
~ to waste through Provo Oity during all thess years, and I
think after 4dus consideration that Prave Jity and the Provo
Bench Oanal Company will conslude that they haws jumped in
when they dldn't know that the gun was loaded. 9Story has got
8ousthing to zain by this business 4f he san win out sn nia
- olaim, but whers the others will gain anything, I ocannot
possibly underatand. As it appears to me, thay are halping
- Btory z2t water through hias whesls, not to add anythinz that
will Ye awardei to them or their slients.

MRs RAY: May it pleass your Honor, just ons word

ir reply to that., Of sourse, Judgze Hatoh misoonsceives a g-od
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part of my argument if he i3 frank to ths aourt, and that 13
the faet that the Blue Cliff right is awarded to the plaintifs
here as a primary right, with no diminution durins ths seasen.
Judge Hatoh saya tha oourt has considered ~-

MRe A. 0. HATCOH: DPardon me, I dontt undarstand
that 13 intended ty the ocourt, 4t 13 a primarv risht, sams
a8 othsr primary rizhts.

MR. RAY: I am arguing not what your understanding
18 ~=

MRe A. O HATOH: I havenot notiged sush a distinotion.

MR, STORY: There isn't anythin: in the deorse as I
have read 1t, and 1f there i3 T would be glad to have it pointed
out to me that my interpretation is not sorrect, that is, they
are to have met apart to them the rizht of 50 seeond feet of
water throuzhout the ssason,

THE GOURT: T don ¢ 30 undevstand 1t

MR, RAY: I want to withdraw the argument.

MR, Ao 0. HATOW: I have never 3o undsratend {t.

It 1s subjsot to diminution, same as othar primary rizhts.

MR. RAY:! I am quite sure ws 0an a~rse on this mate
ter 4f 1t 13 threshad out now, and am satisfisd woul? not
agree if they ocould get 1t into the dsares the other way, 3890
I want to get it out now and smoks 4t out, and get it 3o the
questlon wonirt nome up next year that that rizht 18 a right
subjeot to diminution, same ag othsr rights,

MR JACON HVANS: What‘partioular oortion of these
dindings do you congtrue ~-

MRe RAY: I am not saying I am gonstruing a particular
Xhing languare of tﬁe deoree, I am oonatruing the absence of
languaga.

MRe A. Co HATCH: I %ill say now, Brother Ray, we
don't olaim, and won't olaim it 48 any bastter primary risht
than your primary vights It 43 subjeot to diminution, same
a8 all the other primary righte,

BDAVIE A CRAMER BHORTHAND NEPARTERE WAIKER BAMKE BI RA BAITI ANE Pivy




THE CNURT: Then I will understand the dsoree whane
gvexr drawn upon that point if it remains a rrimary richt will
be drawn to oconform to the surzsstion of Judigs Hatoh.gQ*_N

MRs RAY: We then objaesct to this besins decr;sdrgs
& primary right on two grounds. First, it 13 plsaded as s
segondary rizht, and sescond, our right was vssted prior to
the adoption of thse a-nsitution, and there asan bs no taking
in of the Blus 0liff risht and treatinz 1t as a primary rizht,
or any rizht exoept subssquent to the rights of provo City,
the Power Company, the prove Rench Ganal Company and Timpano-
203 Irrigation Company; that the statute there nannet ba
made appliocable to this aituaiion.

MR, A. 0. HATOH: I think theve 13 a certsin con-
dition when all tha rights are datermined tn be primaxy
rlohtae OUr Supreme gourt has determined thate

THE COURT: The suwyestion that you made, Mr. Ray,
includes this featurs, does it noti Profo Bsnch Canal &
ITrrigation Qompany i3 awarded 76.01 second feet, ‘uring
anothar period 68, and during another 61, is that the @saturs
in gonneotion with your right that you sugzest i3 not as
favorable a3 ths avard to the Blue 01liff of 50 second feat?

MRe RAY: Vea.

THE 40UAT: I 444 not =et it at fivst, I see what
you have in mind,

MRe 0¢ s RIOCHARDS: May 4% please the gourt, I
don't @aee how Brother Hatsh reaches ths con2slusion Prove
City has no intarest in thias matfsr. except 1t be upon the
theory this inoreasedd quantity of watsr‘whieh he says 1is

pr«sent in the river of late is always goinz to be there.

JARGUMENT, )

MR, A, 7. HATCH: TIf the aourt please, the plaintiff

is hefore the oourt olaiming undar the deores, and then olaiming




and then claiming the dsorss i3 voide Where it was t» our
interest it was all right, and where it 414 no%t, it is hsld
that 19 13 no goods That has be=n the argument as I have
notised it, and Brother Story has joined us in our sontentions
in every instames The Chidester deorsa is a 2004 dearas
where 1t £it9 thelr intersat and where it Anes nat 1+ is
worthless.

MR. STORY: May I ask you to state wherein I made
the aegument the Chidestsr deores was worthless?

MR, A. 0. HATE®H: The last argument you mide here-—-
I made a memorandum of it, I 4didn't take it do'm in shorthand —-
as I remember he took about ovary position 43 is poasible
for an attorney to get into in an argzument, taking all the
time what wag to the inter<sat of his slient. Now, from
the beginning I have thousht both of these deorses wewe worthe
lesss We olalm unier outr pleading,under our sompliint under
the Chideater dsorss. I have felt thay were malusless as
they left 30 meh of the subjeot matter off the actions
abgolutely undedsrmineds I haven'!t anythinz further to say
now %ith regard to the award other than thise If the sourt
ehall adopt thess sugmestions of Brother Rishards, it =111
maan in every watar caa3s that 13 tried in the State of '"tah
that the aourt will have to find who waa the firat appro-
priator, and award him in the first olasgs, and make as many
different olasgses a9 there are appropriators and olase them
in the order of the time of their appropriation, and the
aourtawontt 4o that, Our a2nurt detesrmined that in the
Sprinzgville Pullmer cage, and the oourts are sontinuslly
followinz the rule laild down in that caae,

MR. ., O, RINHARNDY: Isnst the ohjaast of litization
1o agcsertain who haa the priority and when that has beaen
.aaoertained. to say it i3 prior,

MR, A 2. HATOH: I usaed to think that, and thouzht

if I was the filrat on the oreck I 3hould have all that I
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oould po33ibly use and all that my ditsh would 2arry, and
if I could not uss it I could turn it down to water sage
brush, and it was nobody's damn businsas, dbut ths sourts
of this state, and all this intermountain arid region have
viewed the matter differently, and althouzh I am atill of
the opinion that the man who has his 4itoh and fills it
full of water, 1t 19 his water, and he has the right to
oarry 1t, whather Rhe usea 1it, or whethsr hs 4223 not. The
ocourts say differently. The general trend of the human
opinion now i3 no man may waste regardless of whether he
1s prior in point of time or later in point of time. He
must use sverythling that he has eoconomiocally and for the
benefit of thes whole of the human rage.

MR. ¢ Co RICHARDS: That i2 not the gusstion I
put to you. |

MR. A. C¢. HATOH: 1 thought itwae, and Provo City
from the beginning, if the court please,from the time the
little committee oame up to Hder Oity to demand the turning
down of the water when Just the river bottoms wers being
irrigated, Provo City had been in the position it is in today,
protesting every possibls improvement that s-ould be wade by
the proper anplisations of the watsrs of this river, and I
expaot to 8ee provo City always déing that, rogardlesa of whee
ther 4% has rivsrs of water runninz to wasts through its
tall ditohes into Utah Lake. It has gotten into the habit of
it, and 1t i9 hard to break it of that habit, has to bs

' foroed in every instance. |

MR, Q¢ Qo RECHARDS: I am suprigsd to hear you make
sush an arsument,

MR, Ae 0o HATCH: I am supprised myself that I
wuld have the hardihood to make it.

THT OOURT: I8 that all, gentlemen, with reference
to Mr. Ray's »bjeotion?

MR, A, 0, HATOH: I think Ray has withdra-n his

DAVIE & CRAMER, SHORTHAND REPORTERS, WALKER BANK BLOG., BALT LAKE CITY



objeotion as to ths award of the 50 ssgond feat.
MR, RAY: I have not, and you have no reasnn for
suggedting I have withdrawn the objz20tion to the award of

50 second feat.

THE OOURT: Gentlemen, I am resdy 4o hear anything
elgse

MR, STORY: Your Honor, there i3 just ons other
mtter, 80 far as ths rizht which has besn awarded to Mr, Donnan
ls aong2xned, Your Honor has deorsed that MU, Donnan's
righf, 20 gesond feet, to which he has made applization in
the State Enginserts office shall sonstitute a first olass
rizhte We have already discussed the qusation whethsr
or not this would be a final adjudication of his rishts in
that matter, and I think we reached a sonclusion bafore, but
there 14 one other matiter involved, and that i3 whether or not,
if he i3 given a primary right, hq mi~ht be entitled to pro
rats with the Utah Power & Light éompany in times of soarcity.
That of courae we would contests We have amreed, I think,
however, with MU, Donnan and his attorney that their right,
that the deorse that may be entered in this gase shall make their
right susgequent and subservisnt to the Utah Power & Light
Company, whatever your Honor may_determine it to be, in other
words, their right shall follow ours and be subject to the
Utah Power & Lizht Oompany's riszhte

MR, 3NULE: That 19 confinsd, howvever, only to the
pPower.

MR, STORY: That 19 all.

MR, SOULE: Only to the 20 seoond feet rsfserred to
in his appliscstion tn the Stats Enzinser.

THY OOURT: That ia returned to the river at a
point above your intake, isn't 1t7

MR, STORY: No, the point of diveraion i3 at our
dam, and vreturned to the river between our intake and return.

MR, BAY: Might I suggest a qu-ation of faot. Mr.




Richards has supggeste’ ths question of the insufficliensy of
the flow of Prove River to mest the demands of those slaime
ing prior to the Blus Cliffe That i3 the present situation.
At a time when there i1s a quantity of water less than suf-
floient to meet ths duties preseribed by the gourt, the Blue
Cliff 19 partioipating in the flow of the river, and that is
the situation against whichwe make somplaint.

MR« 2 3¢ RIZHARDS: That is a direot applisation
of our proteate.

MRe STORY: There i3 one other natter I wish to

take up with the attorneys for the plaintiff, and I think

’whosvér represents Colonel Wall is algo interesteds In
our stipulation with refsrenss to the "Mtario watsr we usad
& certal n apeoified amount as being that to whish each party
was entitled. There 1s & variation in the flow of the
river <~ I mean the flow of the water from the tunnel and
therafore at times there 43 not as much perhaps ag the
gtipulztion would eall for, and at other times there i
mors., wor instans2, this yeayr thers was a surplus of frot
and o half, two feet ofwater, I think, zoinz into the river
from the ONntario tunnel whioh the stipulation and deorce,
1f followad literally would have bsen distributed with the
penseral waters of the stream, so that I think that psrhaps
1t ghould be amsnded 30 a8 to provide for fraoctional parts
rather than ap=01fis amounts. I think we ¢an asree upon
them 1 we oan gt together during the moon hours I think,
Mr, Murdosk, you have a oertain.peioentage.

‘R« MURDOCK: Onse hgff:;bovc five and a half.

M3e Ae Jo TVANS: We s0uld not stipulate for Colonel
Walle

THT ANYRT: I8 Oolonsl Wall repressnted in this casel?

MRe As 0. HATOH: The Ontario drain tunnel,

MR, STNRY: My point 18 merely instead of stipulaving

definite amounts we should stipulate fractional parts in so




far as the %xovo Reservolr and we ars congsrned.
_ THT ONURT: I think the sugzestion is a good one,
but T don't understand the other interest 1s in the oaase at all.

MR, RAY: No. We rspresent Colonel Wall gsnerally,
but I don't understand he has any interest in this casse.

MRe JACOB EVANS: Hasg nothing to do with the Prave
River watax,

MRe A. C. HATOH: The 0%tario drdin tunnsl has not
been treatsd by uws as part of the provo River water, and they
can take out whersver they want to, exosept if they take it
down below 1t is a matter of ssepags.

MR. JACOB RVANS: It seems to me it 413 no part of
this litigation. '

MR. STORY: Exoept the court iz oivinz the Commiasinme
er inatruotions how to distribute the water, and tha only
reason for bringing it into the cass at 21l was to have that
instruction givs, same as you mighf‘say your water impounded
in the reservolr is no part of the natural stream, neverthsless
you want the right adjudicated ao that the water san be dig-
tributeds |

MRe WEDGEWAOD: This 48 part of the water that you
have ussad all the time?

MR. ST2RY:¢ Oh no, not b& any mannsr of means. We
have used 1t, yes, but not as part of our osriginal right.

I think the oourt determined that matter list argument.

MR, WEDGEWAOD: Ao that 4% may be understood. The
water they have used is the water they use , and the water
they have used determines the gquantity they havs used.

MR. As T HATOH: I didn't undseratand that was
determinad, I undsrgtand it has always run down the river.

MRe WEDGTWNNDs That was thwouzhly discussed the
other dayey and 1t was deoided.

MRe STORY: The oourt eaid he did not swn ocare to

hear argumsnts on thate I say it was determined, but not the




way jou say 1t wag.

MRe WEDGEWOOD: JUst a4 seoonde Then it wag argues
to a finish; then you aome in here with mors on the qusetion.
Why not let 1t rest on the apgumsnt we had the other day.

MR, STORY: I was not opsnin~ the arsume nt, I
aimply eaid whatever our ri~ht wag adjudloated under that
desree should be a fractional amount.

MRe WEDGEWNND: Ye3, but you mads ths asasrtion
1t was part of the argument we had before, and 1 would not let
1t atand. I want 4% to rest on what ws argusd,
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MRe STORY: May we make just a short atatemsnt.
I think, 1f I undersrand Judge Hatsoh correctly, it will bs
conoeded that the deores with rsfersnss to the Ontariof rizht
may award to the powsry Sompany andlfo the provn Regarvnir
Qompany, or the owner of that interest, 50 per gent of whataver
watarvmay gome from the tunnel in excess of 5.5 seqnnd feat,
whish i3 owned by ths Midway Irrigation Company, less whatever
thia court may detsrmine to bs the 322page and svaposration
logases 18 any.

MR. A, O HATOH: That 1?, sach 50 per gent of the
exoea3 over five and a half.

MRe STNRY: A3 I understand your Honor 4nes nn*
intend to rule today on the other question. F g

MRe C¢ 7. RICHARDS: If your Honor pleasze, ws will
take up the matter of the water worke asyatem firate Mre.

John Stewart may zome forwsrds
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JOHN STEWART, oalled by the defendant, Prove City,

- being first Auly sworn, testifies as fallowas

DIRWOT TXAMINATION By Mr. Q. 2. Rishards.
¢ You have besn aworn alrsady as a witnaas?
A Yes airx.
MR, Ao Oo HATOH: Have you stated what you olaim
in the waterworks gystem?

MRe C. 2, RICHARDS: Yes air, we ave alaimine the

water that 19 flowing in the water works asystem from the aprings

in Provo Canyon.

MR. As O¢ HATOH: The quantity, I wmean.

MR. Os O RIOHARDS: The entirte flow there i3 of
those springa,

MRe RAYP Up to the ocapacity of the syatem?

MRs Qs 0o RICHARDS: Yes.

MR. A, 0. HATOH: 1T1 the oourt please, that has

all been zone into at lenyth as to what went in there prior to

this time, and the whole subjeot has bean gnone intn nnoe, and
the witnesses ornss sxamined, sxpert teatimony taken in
rezard t0 the neoessities and all that, Are we poiny into
all of that matter again?

TH™ CGOURT: Thiag ia the flret time I had heard of
ity I dldn't know, that was not suzgestsd at the last hearing.

MR, 2,0, RICHMARDY: I undevstond, your Honor plsase,
this hearing wigftha purpose of proving we hat heen using
the water of oertain sprinzs.

TH™ 99IRT: No, this hsaxiny was for tha pure
poss of proving ths aorsage on the irrigated land within
Prove City, the lotg,

MRe T4 2. RICHARDS: That 43 one items

MR, A. 7. HATCH: And the farm lota.

MRo O O. RIOHARBS: That 49 Ane item your Honor

allowsd us to prove.




MR. RAY: T didn't underatand 1t.

MRe A. 0o HATCH: It would be the openinz up of the
entire 2a3e and tryiny 44 21l over, as to Provo City, excapt
as to the duty of water. I understond ths scourt to rule
definitely that the duty of water would not be again opaned,
and that 1a just what this goed to0, 4he ness33ity of water
for gertaln in~-habltants and for sertain amount of sprinkling.
It 19 clearly openinz up duty as to uses for sne purpnsse and
duty as to useq for anosther purpose. I thousht tha sourt
ruled that wruld not b= psrmittsed.

M. Cs Os RICHARDS: Tha question that was raised
the other day wag the watter of duty of water fnr irrigation
purposes. That wis what wag ralsed herm, and your Honor suge
288ted you 4id not oare to g2 into it. New, this is what--

I havs a tranascript of what oscourred at our last hearing.

MRe A. O, HATOH: I will say this, 1f the sourt
pleass. It was admltted that the water want into the pipe
line juet 28 nrother Richards claims, as I understand 1t.
mhe jueation bsfore the sourt was whether 4t was nec2azarily
and bensfloially used.

MRe 76 Te RIOHARDS: Let us 9ee what the transoript
shows, then we will get thse ideas

YRe Ae 7. HATOH: If the sourt please, while Brother
pishards 4s looking for that my reoollestion ig of thi: we
admitted 4t all went into the pipe line and the proof showed
there was about 5 to 134 seeond feet of water went into the
pipe line; the luast testimony was showing where there was an
svarflow and waste of ahout 8 zaeoond feet, but after they
had shown the quantity of water zoinz inte the pipe line,
the nunber of inhabltants, the quantity used for sprinkling,
the numbar of irrvigatione that they had-for sprinklins lawmng—-
the nunber of wagons they had in use for gprinkling astreeta,
and the water that was taken for sprinkling outside of the

olty was all gone into at length, and then with all of that ,




we onlled different experts as to the neocessityes and they
called experts ag to the nesessities, and the last witness

we had was an sxpert from S%1lt Lake, T have forgotten his namse.
He put 1t way below that whioch ths other witneases had given,
and the oourt made its finding upon the hizhest 2stimate that
wags madse by anyone who wag ssmpetent to know, who had madse

a study of the negesaity of the publiis use for whish that
pips line was uzed, Mr. Wentz, as I veomember, our witness,
and the findings of the gourt is based upon the highest
satimate fxmm the testimony of any witness who testifisd, and
Proage Qity for its pips lins was awardasd that amountd Now,
if we are goinz into all that again, 4% appears to me 1t i
as rush & quaestion of ths duty of water as 13 the question

nf the amount nesesaary t92 supply 2 gertaln area of land for
irrization.

MR, Q¢ Q¢ RIOCHARNDS: Now, if my BTothar's regnlles-
tion iantt any better on what ocoﬁired prior to the hearing
on June 27 thy than 1t 43 as to what osourred on that day, I
sgree with him we cannot dspsnd on 1t, Now, I ahall read
from == after passine frurteen pazss, statement and argument
bagk and forth, I have picked up the tranasript hers and will
gee where we ars. After Gensral Wedzewnnd says, "The point
T make when T 8ay sach oubis £oot pipe addsd weizhs 624 pounds®
wmes (Reading),

Now, we unieratand as far as the Juty of 7ater is
congerned, your Honor does not care to hear any furfther
testimony a3 it i3 applied to the land, but as far as the
nther matters ars opnoerned, we ars prepared to present evie
de-ce 4nd haveit here and offar it.

THT ONURT: You may proocesd, I would like to have
you indisate about what scope you intend to cover,

¥R, 7. 7. RICHARDS: I will say briefly we expest i~
show that in about th: year '91, Brovo City besgan 1o take

water, to ule water from the City race, I believe 1t 13 oalled,




up above their settling basin, and run the water inte ths
settliny basin, @nd theraftsr piped it to the oity, and used
it for <ity purposss, and avout ten ysars after, to be brisf
in my statement, about ten years aftser they went into ths
Prnvo Canyon and bagan dsvelopment work upon these sprinzs,
and in 1902 followed that upk in 1903 and '4 began pipinz it,
ansd have piped those sprinzs down and have today thosa aprinza
with the settling basin and have bullt a new lins alonz the
upper part of the aystem, and ars using that spring water,

and the entive water arising in those springs throush the pipe
gyatem to the oity.

MR, RAY: The testimony is in to that vdry =ffect,
and unsontravertad, and as far as my olient is concernad, we
will admit that 49 a faoct they 414 taks thosgs springs in and
use thets |

THL OOURTY Tn 19011%

MR, A. L. BONTH: 1In.'91, Mr. Richards.

MRs T, 0. RIGHARDS: 1I% goes bask ten ysars beyond
that, your Honor pleass, We will ba vary brief in our proof.
As to the water taken out of the river oviginally in V91
and Y92, and about 1991, e tunneled in there and uzed that
water 30 that our water right will go back to '90 or '9l.

THE ONURT: T dontt vemenber that svidence 1a in. Z

MR, As O, HATOM: 7e think it is wholly 1.vmna,teria.]..'j
There 13 mbody in this o0asze questiong tneir rizht to the <

uge of sush water in their pipse from the gsursge they are now }

/
taking 1t a3 they hawse used necessarily, esonomisally and !
benaf i2ially. The history of it i3 wholly immaterial, wheni

. they took 1t or hew thsy tonk 1t, ths rizht to take it is /

f
wholly undisputeds The only question before ths court that

is dlaputed 18 a3 $0 the quantity thsey have necessarily and

benefisially used, and zoinz into the history of how they

/
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to no purpose. Now, we admit they are entitled to all ths !
water in thedr pips line from thess asprinzgs that thaey have

benefiolally =nd e¢sonomiocally and necessarily used. Now what {

\
TH® ANURT: T didn't so underatand it. The deoision!

. differense does it make when they put it therse

wa9 not based on that understanding, I awarded them so much |
water from the river, as I re<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>