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MR, WILLIS: If the court please, it seems as John
Kummer 1s made a defendant in this action, and Kummer was dead
at the time of the bringing of that action. I am under
the impfession thatall the interest that Kummer has is water
stock in the Midway Irrigation Company, but, however, I
desire ab this time to ask to have substituted in the name of
John Kummer the mame of Fmma Bond as administratrix of the
estate of John Kummer, deceased, and, if I shall find, after
an investigation that he has interests that have never been
adjudicated, I would like the privilege of filing an answer,

I also ask the court at this time to amend by
interlineation the answer of Joseph Hateh and others by
adding the words Alfred L, Alder four acres, following the
words William Winter 8,91 acres found on page 4, line 3,
sub=gection C of paragraph 3 of defendants' affirmative defense,

Also to amend by interlineation the answer of
Joseph Hateh and others by adding the word John B, Fowler,
2,91 acres following the'words W, W, Wrlght 12,60 ascres,
found on page 4, line 5 sub=section of paragraph 3 of
defendants sald affiramtive defense; and so far as we are
concerned the reply of the plaintiff may apply to these
amendments the same as though they were inecluded prior to
this time, ,

THE COURT: Very well, amendments may be made, and
substitution may be made unlegs there ié gome objection,

MR, A, C, HATCH: If the 2ourt please, as to the
subgtitution, the heirs of John Kummer are made flefendants,
and personally served with summons, They are John Kummer,
Rosina Kummer, HEdward Kummer, Frederick Kummer, Blizabeth
Hamilton and Saliné Foreman, All the children were made
defendants, We presumed that the estate had heen adminilstered,
He had been dedd for many years,

MR, WILLIS: The estate 18 jJust now being pro=
bated, Judge Hatch, and in faet on recently has action been

brought to probate the estate, and there would be no question
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anyway as to the jurisdiction by the substitution, Ag it is
there 1s a question, ‘

THE COUET: You may investigate, and if you feel
so'adviéed, you may present a complaint in intervention, or
crosg complaint by the administrator, and it may be determined
then whether 1t is necessary to file it,
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MR, WILLIS: If the court please, before proceeding
with the defense, I think it hardly wise for me ﬁo remain here
during the proceedings as to Utah County, and the testimony
regardiﬁg the defendants here, dbut I would like the czourt,
1f possible, to indicate whether or not the court will go
to Wasatech County to take testimony as to the defendants up
there, We believe that considering the number of witnesses,
that it will be required, and some of them having interests
so small that i1t would be almost as much as their property
is worth to come down here,and further fact, we thing the
court ought to go up there and view the sltuation that when
it shall come to the taking of testimony to the defeﬁdants
in Wasateh County, that the court should grant us that
privilege, I have gone over the law some, and I do not
find anything specific on that further than that the court
has jurdsdiction over matters within the district in the
whole district,

THE COURT: I am of the opinion that the court cannot
hold zourt at any place except in Provo in this case unless
1t 19 by a consent of the parties, I know of no provision of
the atatute which permits it,

MR, WILLIS: There are certaln provisions of the
statute wherein there must be a stipulation of all parties
concerned to change from one district tp the other, but I
do not find anything in respect to that, taking testimony in
the same distriet and within a county where the condltions
are involved, such as this,

THE COURT: If the zourt took the evidence merely
ag a deposition the court could take 1t in the distriect, but
1f 1t 18 in the sense of holding court in that county, I
know of no provision of the law which would permit it, unless
it was by consent,

MR, WILLIS: The law provides this, that where prop-
erty 1s situated in both counties that the action may be brought

in elther,




THE COURT: Yes, ;

MR, WILLIS: But that does not say the court would not
have jurisdiction to take testimony in one of the counties where
the proﬁerty is involved simply because the action is brought
in the one they offer to select, or want to select. I do not
think there will be any objection on the part of the attorneys,

THE COURT: If there i1s no objection, the court will
g0 there and hear your evidence there, If it is not by
unanimous 2onsent the court will not go,

MR, JACOB EVANS; If the court please, I would
suggeat we do not determine that matter at this time, There
are a great many defendants in Utah County, and will undouwbtedly
take up all the time the court cun give us at this time unless
we get together, and it may be many stipulations will be
made, and I thipnk there ought not to be any determination of
that matter made at this time,

MR, WILLIS: The only trouble with that, your Honor,
ls this, what we do not know where we are at, We perhaps
will have to come down here with witnesses and wait the
result, whereas, 1f it was indicated that when they do get to
the testimony up there then it would not necessitate the
coming here and bringing of witnesses,

THE COURT: I hawve Indicated what the decision of the
sourt will be, I have indicated what that will be, I will go to
Wasateh County and hear the evidence there if the uranimous
 consent of the parties 1s given, If it 198 not given the
court will not go, I would not want to have injezted into
thlis case as serious a question as would result from the
court opening and holding court in different counties in
this case without a consent entered of record of all the
parties,

MR, WAHLQUIST: Of courge, I appreclate the view
of the court on that, but that would not interfere with your
Honor making a trip over the ground,

THE COURT: Oh no, that ig not before the court now,
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and it won't inconvenrience any witnesses for the court to go
up there and see that situation. I am inclined to think
the court will want to do that,

MR, WAHLQUIST: I think it would be very proper,

THE COURT: I think so, That is not involved in this
matter, Now, if there is nothing further at this time of a
miscellaneous nature--

MR, A, J, BVANS: T would like to inquire from the
zourt == the court asked if there were any objections, and
indicated 1f there were none, he would go, Now, what is
the present status, does the court take it under the present
status we have consented?

THE COURT: No, I do not understand the matter is
determined,

MR, JACOB EVANS: We would not consent at this time.
What we might do later, we don't know,

THE COURT: Provo City may proceed with their proof,

MR, McDONALD: DBefore proceeding, I would like to
have the record show we reserve the right, so far as the
clients I represent are concerned, to move the court for a non=
gult as to the clients I represent in Wasateh County at such
time as may be proper under the proceedings in the case,
Plaintiff not having rested their case yet in a sense, of
course, cannot do 1t yet,

MR, THOMAS: I understand plaintiff has rested its
case, except for a mere matter of introducing certain items
of measurement of acreage, So far as any other proof is
concerned, they have rested,

MR. THURMAN: Would that change the grounds of
your motion, testimony we are going to put in?

MR, MeDONALD: No, I don't think it would.

MR, THURMAN: Might just as well make 1t now,

MR, WAHLQUIST: If the court please, I don't
undergtand the case ag being one in which any party can be

non-guited, While 1t 1a true the action i1ls entitled the
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Provo Reservoir Company-- )

THE COURT: Mr, Wahlquist, no motion for a2 non-suit
has been made, There is nothing to argue,

MR, WAHLQUIST: If the court will permit me to
explain my position in the matter,

THE COURT: There is nothing before the court, If
there is a motion made for a non-suit against anyone you
repregent, the court will hear you fully, but until that time
there 138 no use taking the time of the court.

MR, WAHLQUIST: I will say now as to the plaintiff,
we could adjourn now, if were x Joint individuals against the
plaintiff, because, in thelr reply they admit everything that
the Sunrise Irrigation Company has in the way of affirmative
relief in thelr answer, but I have been under the impression
we were more or legs cross complailning against each other in
this suilt besides being adverse to the plaintiff in this
matter,

THE COURT: When it comes time for your client to
introduce proof you can determine whether you want to introduce
any.,

MR, WILLIS: If the court pleage, before our matters
come up, we might have a notlce from the clerk a few days
before the time,

THE COURT: I could not promige you a few days before,
I can instruct the clerk to keep you advised of the progress,
Pogsibly the court would not be able to give you that much
notice,

MR, WILLIS: Only trouble is coming here and staying
indefinitely,

THE COURT: You would not be required to do that, I
take 1t there will be no difficulty in your ascertaining the
sltuation long enough to get witnesses here, I trust that

wlll be the situation,
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THE COURT: ©Now, some question arose during the trial
that probably some additional Pleadings would prgbably be filed
on behalf of the Provo Bench I remember particularly, I think
prbbably before an adjournment is taken the court ought to
fix the time when that should be done so that preparation may
be made to meet whatever issue that presents,

MR, RAY: We are somewhat dependent upon getting
coples of papers in the case, but will broceed diligently
to the preparation of the answer, I suppose the time that
ought to be filed will depend somewhat on the date we recon=
vene,

THE COURT: Are the parties willing to stipulate
the court may hear the evidence in relation to the controversy
in Wasateh County at Heber City?

MR, RAY: Provo Bench, who were protestants before
ls willing to so stipulate, your Honor,

MR, THOMAS: My clients in Summit county are very
anxious that be done,

THE COURT: Then I take it you will 'join in the stipu-
lation?

MR, THONAS: Yes,

THE CQURT: If there is no objection, all the parties
stipulate to that effect, the court will take some of the
teatimony at Heber City, :

MR, A, C, HATCH: Would the court require a written
stipulation filed?

THE COURT: No, I think not, I think a minute entry
may he made to that éffect, that the parties all being
present in court représented by their zsounsel, so stipulate,
However, that will not be possible now, there are some defendants
who are not represented here, I take it,

MR, A, C, HATCH: The plaintlff consents, and will
stipulate,

MR, BAGLEY: The company I represent, Timpanogos,

consents to it, and I would like any order your Honor may mak
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in respecdt to time to plead in behalf of the Provo Bench to
apply also to the Timpanogos Canal,

THE COURT: Very well, it may apply to any parties
who may-desire in view of the evidence as it is in to file
pleadings, The thought I have with reference to continuing
the case is that I will take 1t up here again on the 28th
day of August, Now, in view of the fact it has been suggested
that mahy of the features of controversy existing between the
parties in Wasateh County and those in Summit County may
be eliminated by agreement, I will, unless all of them
stipulate, I will commence the taking of testimony there
one week earlier and give one week for the taking of testimony
at Heber City before coming here, In other words, I will cone
vene court in Heber City on the 21st, If I am not mistaken,
that occurs on Monday,

MR, THURMAN: That means then that the court will
change the order of proof to that extent?

THE COURT: Yes, necessarily, And then on the
28th court will reconvene here to finish the matter here, and
we will finish 1t as rapidly as we can,

MR, JACOB BVANS: I take it the Provo Bench will
be the first party to lntroduce testimony,

MR, RAY: We assume so, your Honor,

THE COURT: Judge Hatech, upon further consideration,
I am of the opinion that probably it would be better that we
have a written stipulation signed by the attorneys of the
several parties in view of the fact that a number are not here,
and to save any question, If the plaintiff-- not the plaintiff,
but the Wasatch county‘users who are interested in this matter=-
Mr, Thomas, and I take it Judge Hatch represents some of those
there, do you?

MR, A, C, HATCH: No,

MR, RAY: Mr, Willis, Mr, Wahlquist and Mr, McDonald,

THE COURT: You might take the matter up,

MR, THOMAS: I shall, your Honor,
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THE COURT: And prepare such a stipulation and see that
the parties who are not here sign it, and those Qho_are here
I take 1t will sign it without question, and, unless I hear
thére Qas been sgome who has refused to sign it, I will make
my arrangements to go to Heber City om the 21st at ten o'cloeck,

MR, THOMAS: Should there be any refusals I will ad=
vige your Honor,

MR, THURMAN: The hour should be two o'clock if you
are going by train,

THE COURT: It may be two o'clock then.

MR, A, C, HATCH: And ten o'clock at Provo on the
28th?

THE COURT: Ten o'clock at Provo on the 28th, The

court will then stand adjourned,
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AT HEBER, AUGUST 21, 1916, 2:00 O'CLUCK P.I.

THE COURT: What is the situation with referencze to
this case. Shall we proceed or is there a prospezt that some
matterg may be eliminated by stipulation?

MR, A, C, HATCH: The parties resident inr this
sounty have been in conference for two days, and there is
a prospect that they will, most of them agree, As I
understand the conditions now, there are some matters upon
which testimony will be taken, I think as to acreage, Possibly
as to the time of the use of the water, that is the time the
first appropriation as to sezondary rights, I do not know
how they progressed this morning., Were you at that meeting
this morning?

MR, WILLIS: Yes, we did not arrive at anything,

I want to look that proposition over and see what that contains,
I have not had a chance, I think, your Honor, we would

like your Honor to go over the situation up here and we might
arrange for that this afternoon i1f convenient to your Honor,

and perhaps in the meantime we might be able to do something
among ourselves,

TH® COURT: Let me ask, in the event you do not arrive
at an arrangements and we are to take evidence Has a stipulae
tion been signed so that we may take the evidence here?

MR, WILLIS: I don't know,

MR, A, C, HATCH: Mr. Thomas was looking after that.

THE COURT: If it has not been signed by all the
parties the court will not take any evidence here,

MR, WILLIS:. I was not present when the zourt
adjourned, so I don't know,

MR, A, C, HATCH: Ha#e you signed 1t?

MR, WILLiS: No,

THE COURT: It is perfectly satisfactory for the
court to go over and see what the court ls to see this afternoon,
That will give you an opportunity probably to finish up these
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negotiations.
MR, McDONALD: I have a stipulation signed by most,
if not all of the attorneys in Utah county,

' THE COURT: Possibly that can be arranged.

MR, THOMAS: I think so,

MR, MeDOWALD: The persons who have signed it are
myself, Grant C. Bagley, E, E, Corfman, Jacob Bvans and ATl
Evans, Mr, Jacob Evand and A, J., BEvans have not signed as
counsel for the plaintiff, they just sign 1t as --

MR, A, C, HATCH: Harvey Cluff?

MR, MeDOWALD: Harvey Cluff is not an attorney,

MR, A, C, HATCH: Coleman? |

MR, MeDONALD: Yes, he is attorney.

THE COURT: Now, 1s it desired to do anything this
afternoon, or is i1t desired the court go out and look over
the system, I understood some part of the system it is desired
I should examine,

MR, MCDONALD: That is my understanding, your Honor,
look over everything you can this afternoon, and in the meantime
we may be able to stipulate everything,

MR, SHIELDS: I represented a client who had a right
below the Knight dam, and my client has sold out her interest
in the farm, and she hasg not put in an appéarance in the case
yet, and the purchaser called me up about five o'clock
yesterday afternoon, I do not know anyihing about the proceed=
ing, but L will ask time, I have a stipulation here
thgt ls perfeetly satisfactory to me, it is one of the old
Fulton ranch, Judge Hatch,

THE COURT: :'You can have time to file an answer and
2ross complaint, and it may be taken up at Provo when we
proceed with the evidence theré.

MR, WAHLQUIST: On June 15th I asked permission on
behalf of the Midway Waterworks Company to file a petition
in intervention, and it was then grgnted. I have now the

petition, and would like to serve a copy of it on the plaintiff,
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and I suppose it should be filed in Utah county, and may be
left with the reporter,

THE COURT: ©Now, I would not want to burden the

reportexr,
: MR, WAHLQUIST: Leave it with the clerk?

THE COURT: No, we are merely here to take evidence,
You can serve it on the parties and send it to Provo to have
it filed, The only thing we will do in this county will be to
take some evidence if the stipulation is filed. Now, are
there any other matters before the court takes an adjournment
until tomorrow morning., Court will stand adjourned until

tomorrow morning at 9:30 o'zlock,
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HEBER, AUGUST 22, 1916,

MR, WILLIS: The defendants, Joseph Hatch, et al,
are asking the court at this time for the privilege of filing
a seco?d amendment to the answer heretorfore filed, and ask
that Barl Stringfellow be substituted as defendant in lieu
of John O, Bdwards, he having succeeded to the interests of
John O, Edwards in this action, That John ¥, Stead be
substituted in lieu of John B, Fowler and Elizsbeth Fowler
as executors of the last will and testament of John Fowler,
deceased; that Bmma Bond be substituted as and for John
Kummer, deceased, and the heirs of John Kumer, deceaseqg,
she now being the duly and regularly appointed and acting
adninistratrix of the estate of said John Kummer, deceased;
that George H, Edwards be substituted in lieu of George V.
Daybell & Sons, he having succeeded to the interest of
George VW, Daybell & Sons to the waters of the Daybell Springs;
that sub=-section"C"of paragraph 3 of said defendants! answer
be amended to read as follows, to-wit: Repeating sub-sections
3 as alleged in the amended answer of the defendants hereto-
fore filed and adding thereto an additional aszsreage of four
acres for Alfred L, Alder in addition to that that has already
been set forth, That paragraph 2 is a repetition of paragraph
2 1n the amended answer filed, Paragraph 3 is a repetition
of the amended answer heretofore filed., That subsection "Y"
1s a repetition of subsection "Y" in the amended answer here=
tofore filed, That subgsection "Z" be amended by increasing
the acreage of John B, Fowler, 2,91 acres, situated in Section
10, Township 4 South, Range 4 Bast, Salt Lake lMeddlan, That
Hyrun Winterton be interpleaded as the owner of 9 acres of land
situated in Sestion 10, Township 4 South, Range 4 Tast, Salt
Lake lleridian, That the estate of John Kummer deceased is
the owner of gix acres of land, situated in Section 2, in
Tovmship 4 South, Range 4 Bast, Salt Leke lMeridlan, That

Charles Mitchell is the owner of 26 acres of land in Section 26,
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Township 3 South, Range 4 Bast, Salt Lake Meridian, and alseo
16 acres of additional land situated in Section 25, Township
3 South, Range 4 Hast,Salt Lake Meridian, in addition to that
heretofore pleaded by the said Charles Mitchell,

°  MR. A. C., HATCH: We have no objections for the
Plaintiff to the filing of the papexr, and we would ask that
1t be allowed to be filed only upon the condition that it be
subject to the stipulation heretofore entered into in the
cause, that it be deemed and taken as denied by all of the
other parties to the acstion,

MR, WILLIS: To which we consent,

THE COURT: The amendment may be filed, Gentlemen,
are you stlll discussing stipulations, trying to agree upon
1t?

MR, THOMAS: I understand so, ydur Honor,

THE COURT: Now, Judge Willis has suggested he has
gome evidence he desires to put in regardless of the stipulation
in reference to some acreage,

MR, MCDONALD: Power right,

THE COURT: Do the parties interested in the stipula-
tion wish to be present during the taking of the testimony?

MR, MCDONALD: We are not interested in it,

MR, WILLIS: Mr, Clegg wilkl be sworn in that matter,

THE COURT: We can take his testimony then,
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JOHN H, CLEGG, called by Joseph Hatch et al, being

first duly sworn, testifies as follows:

DIRECT BEXAMINATION by Mr, Willis,
What 18 your name?
John H, Clegg. ’
Where do you reelde?
Heber City. |
What 1¢ your occupation?
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Ch, I cdon't know, little of everything, farmer, I guess we
would call it.

Do you hola any official position in the Wasatoh Irrigation
Company?

Yes s%r, I do now,

I will ask you if you know the aggregate acresge that is
irrigated under the Wasateh Canal system, to which the waters
of the Wasatch Canal are distributed?

We have somewheres about twenty-five hundred acres,

Is the acreage within Heber City included in that twenty-
five hundred acres?

What 18 that?

Is the acreage within Heber City included ir that twenty-five
hundred acres? A, Yes sir.

What 18 the acreage within Heber City?

I don't know exactly, We have about,vI think about four
hundred and thirty, I think,

Are you acquainted with the tract of land owned by Joseph
Hateh lying Just east of Heber City, and under the Wasatch
Canal known as the Green farm? A, Yes sir,

0f twenty acres? Ay ?es sir,

Now, is that twenty acres included within your totals?

Yes gir, '

That you have named? A, Yes sgir,

Are you acquainted with Lots 3 and 4, Block 78, the
present regsidence of Joseph Hatch in Heber City, and the
lot lying just east of his residence?

Yes, I know the lots, |

Are those two lots indluded within the total acreage that
you have stated as being under the Wasateh canal?

I ain't sure about that, The lots are under the canal,
but I ain't sure whether they have the shares of water for
that or not, I am just referring to the shares that were
watered,

Could you determine so that you cculd state definitely whether
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or not those two lots are included in the total acreage that you
have mentioned, and report later?

No, I could not definitely, but I think they are.

Do you know of anyone of your company who could state
defin%tely as to that?

Yes, the secretary of’our colpany could tell,

Who is he?

John Ohlwiler,

Is he in court? A, No sir,

Acquainted with Lot 2 in Block 98 in Heber City, the presente--
Block 94, the present residence of Dr, Wherry?

Yeg salr,

Can you state whether or not that lot is included within the
total acreage that you have mentioned as eing under the
Wasateh Canal?

No, I could not, The lot is there, but I could not state
positive whether he has a share of water for it or not from
the canal,

Are you acquainted with the lot owned by Joseph Hatch lying
west of Heber Clty, known as the coal yards?

Yes sir, |

Do you know whether or not that acre of land is included in
the total acreage that you have named?

No sir, I know the lot i1s under the irrigation system, but

I don't know whether he has a share of water for it.

If he did have a shere of water for it then would it be
included within the total acreasge that you have named?

Yes sgir,

And could you say the same thing in regard to Lots 3 and 4

in Block 7879 A, Yes sir,

And could you say the game thing with regard to Lot 2 in Blozk
949 A, Yes sir,

In each of those cases then, if water was distributed to them,
those lots are included within the total acreage that you have

named es being under the Wasatch Banal? A, Yes gir,
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CROSS EXAMINATION by Mr, A, C., Hateh.
You mean by share of water for it, a water right to the land?

Yes sir,
Recognized by Wasatch Canal Company, and that water has
been distributed to it? A, Yes sir,
Whetﬁer or not the papties are stockholders of your company?
Yes sir,
I understand that the parties W. R, Wherry and Joseph Hatch
are not stockholders of the Wasateh Canal Company?
No sir,
MR, WILLIS: The property is in the name of Emil
Wherxry,
Yesn,
And the lands mentiloned by Mr, Willis have been lrrigated
regularly, have they not?
Thoge lotswe« the land hase,
Don't you know the lots have been irrigated?
Yes, I think they have-= well, I am sure they have,
And from waters of the Wasateh Canal?
Yes sir,
Do you know anything as to the lot known as the Coal Yard
property, whether or not it has been irrigated from Wasateoh
Canal®
I don't know whether it has or not,
Whether 1t was ever irrigated?
Yes, I think 1t was before Joseph Hateh died,
By waters from the Wewatch Canal?
8ir?
By water from the Viasatch Canal? A, Yes sir,

CROSS EXAMINATION By Mr, Chase Hatch,
Is this condition true of all lots that are within ke Heber
City that have been watered by water from the Wasateh Canal?
I don't know as I understand your quesgtion,

I say does the same condition apply to all the lots that have

DAVIS & CRAMEN, BHORTHAND REPORTERS, WALKER BANK NLDG), BALT LAKE CITY




A

1915~12

been watered by waters flowing through the Wasatceh Canal?

Yes, I think so,

MR, A, C, HATCH: That is, all are inecluded within
the twenty-five Iundred acres?
Yes sir,

¥R, WILLIS: I would like to ask at this time, if
the court please, 18 the plaintiff willing to stipulate that
the amount of acreage belonging to John M, Rich, in what is
known as the Enoch Rich land i1s 90 acees?

MR, A, C, HATCH: Not at this time, I will say
we had understood we would take this matter up in the regular
order, and I understaend the stipulation, when it is entered into,
then we will stipulate as to the acreage as to all of which
we have knowledge, As to that which we have not knowledge
we willl ask you make proof,

MR, WILLIS: Would that be the condition as to the
28 acres of Joseph Hateh down west of town in Section 1,

4 South, 4 Bast? '

MR? A, C, HATCH: As to what?

MR, WILLIS: Do you want the smme condition
an to the 28 acres of land owned by Joseph Hatch situatecd in
Section 1, Township 4 South, Range 4 Bast, Salt Lake Meridian,
In each of these cases Judge Hatch-- Mr, Reporter, you don't
need to take thate-- in case of John M, Rich you dispute the
acreage, and 1t would ne necessary to stipulate or else for
us to put on proof as to the acreage of Joseph Hatch in
Seetion 1, You deny for lack of knowledge, Of course, 1t
would be necessary for us in each of those cases to prove the
acreage, unless you are willing to stipulate 1t. In talking
with President Murdock I understood it might be so stipulated,
If you want to let it go until later we are willing.

MR, A, C., HATCH:; There 1s another thing that
enters into it, The actual acrecage we might stipulate, but
we might not stipulate that irrigation was necessary for
all of 1t, or even half of it,
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MR, WILLIS: That is a different thing, I take it
that gqould be a question of the stipulation, I don't see why,
if you are willing to acknowledge that the acreage is there
that that would not be permissible at this time.

THY COURT: Now, gentlemen, how much time do you
thinkaou need to finish this stipulation, if you ecan
enter into it?

MR, MCDONALD: I would suggest an hour,

MR, WILLIS: 1If yoﬁr Honor please, this matter of
proof k as to the Heber Light & Power plant might go over
until after we see if we can enter into a stipulation,

THE COURT: I am not disposed to give you much more
than en hour, because if we have to take this evidence I want
to get at it, because we are limited to a week, and if we have
to go into the evidence we must commence, The court will take
an indefinite recess, I will convene court at eleven o'clock,
but 4f you reach your conclusions before you may notify

me, and I will convene before,
(RECESS)

MR, WILLIS: May it please the court, may I call
a witness in relation to further testimony as to the lots?

MR, MCDONALD: I suggest we take up this other
item first,

MR, WILLIS: Just as to the three lots in Heber
City.,

THE COURT: Probably better dispose of the stipulation
first,

MR, SHIELDS:: Your Honor please, I asgk that the
record of the court show I appear for Julia M, Davis in this
case, and 1f there is a stipulation suitable to her I will
pleed, and if rot, I will ask leave to plead at Provo next
week,

MR, MCDONALD: I understand your Honor now that we

have agreed, and stipulation will be formulated in accordance
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with the agreement as to the duty of water involving practically
all the waters of the river from the Midway upper dam to the head
of the river, That is, we have agreed on a duty of water,

and so far as we know the afreage we have agfeed on the acreage,
and so far as we know priorities where they come outside of the
Fulton decree, we can agree on that, and where we do not know
the acreage we will probably have to have an engineer measure
the land, or produce some proof,

THE COURT: And that proof can be introduced at
Provo, can 1t?

MR, MCDONALD: Yes, However, if your Homnor is going
to be here, I think that in 90 per cent of the cases we will
agree ags to priority and acreage,

THE COURT: I made that suaggestion because the
court would not want to stay until you had enginqers measure
the land, You made the suggestion you would agree wpon
thogse situations that were outside of the Iulton decree,

Thogse that were determined by the Futton decree will be
determined according to that deecrce,
MR, MCDONALD: We have used that as the base,
We can prepare that decree, take an hour or two to get it
out-« the stipulation rather-= we can prepare the stipulation,
take us an hour or hour and a half probably to prepare 1t,
and then we can work out the detalls elther here or at
Provo,as to the other questilons,

MR, THURMAN: Let us get at it.

MR, MODONALD: Let us go right now then,

THE COURT: That dlsposes of all matter except the
matter suggested by dege Willis he wanted to introduce gome
evidence in relation to the town lots and your power.,

MR, WILLIS: I don't know whether we will agree on
the lands from the Midway upper dam to the Wrlght ranch or
not, We have not done so so far, but we are ready to pro=
ceed with the trial, or at the pleasure of the court with )

regard to the Heber City Power & Light, I should like to
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introduce the testimony of one witness in regard to these
lots, perhaps half a dozen questions,

THE COURT: You examined a witness this morning,
I did not refer to the matter of the consent of the taking
of this evidence here, I suppose you have that cleareg up,
have you?

MR, THOMAS: We haven't Story and Steigmeyer, or
Mr, Ray. Mr, Story's signature is represented by Mr, Corfman,
and the only interest would be by Mr, Ray. Mr, Bagley signed
1t and all parties have slgned,

MR, WAHLQUIST: I did not understand whether the
court inferred besides the stipulation that would be all
the testimony that would be heamrd here, I would like to
present testimony in relation to the Midway Water-works
Company, notwithstanding the complaint is not filed., We have
permission to file it and M. J. Johnson, Intervenor, who has
a mill right on the river here and one other rarty whkle
the court is at Heber, I em not prepared at this minute, if
that 1s what the court has reference to,

THE COURT: I am not going to stay here very long,
unless you are ready to proceed,

MR, WAHLQUIST: And the acreage of the Sunrise
Irrigation Company I would like to proceed with,

THY, COURT: Are you prepared to proceed with it?

MR, WAHLQUIST: As to the Sunrise Irrigation
Company, acreage, I am,

THY COURT: Now, the parties who are going to
prepare this stipulation are not interested in this matter,

MR, THOMAS: We are not,

THE COURT: Then you may proceed,

-—--.-——-n-——u-——-—---——-u-—----——-—u-----—---—.----—--——-.—-————---—
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ROBERT DUKE, a witness called for and on behalf of
the defendant Emma Wherritt, being first duly sworn, testifies

as follows:

DIRBCT EXAMINATION by Mr, Willis,

Whatyis your name, pleage?
Robert Iuke,
Where Do you reside?
Heber City. |
What i1s your occupation?

Farmer, |

State whether or not you have made out the water certificates
for lots within Heber Clty for water distributed by the Wasatche=
Water certificate?

Time certificate, irrigation certificates, of the time of the
use of water for lots within Heber City?

I have made out the city water ticlkets for the irripation

of the lots,

Yor how many years?
Yor a number of years, seven or elght years, I guess.

I will ask you if you are acquainted with Lote 3 and 4 in
Block 78, that 1s the lot where Joseph Hatch resides and the
lot Just east of that?

Yoa oir,

During the five or slx years-- seven or eight years you have
gpoken of? A, Yes sir,

And for each year? A, Yes sair.

I will ask you if you are acquainted with Lot 2 in Block 94,
owned by Emma Wherritt end used for thelr residence?

Yes gir,

Have you made out tickets for that lot for the last seven or
elght years for each year? h, Yes sir.

MR, BHASE HATCH:; If the court please, I would

like to make this witness my witnese for two or three lots
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under similar conditions,

THE COURT: You may do so, Mr, Hatch,

DIRECT EXAMINATION By Mr. Chase Hatoh,
Mr. Duke, acquainted with the south half of Lot 1, Block (O
where one Betsey Olsen resides?
Yes sir.
Do you know whether or not during the time you have referred
to in your former testimony you made out water tickets
covering that? A, Yes sir,
You did, did you? A, Yes sir,
During all the years you made out the tickets?
I think so,
And as to north half of that lot owned by Antone Olsen?
Yes slr,
You made out tickets during all the time for that?
Yes sir. I don't know 4t wae a full tieket, I think 1t was

three-quarters of & share used on the lot, the two half lots,

I aln't certain as to that, there has been tickets made for

both places,

MR, WILIIS: We have no further testimony as to that,
THE COURT: Are you ready to proceed with your

power right?
MR, WILLIS: Any time,

THE COURT: You may call your witnesses,

S G G0 B G G R B A W S G S S G S G G A B S B G e B B e e B N B4 BN B G G G e e B S B e e e MO R e e e e G B B G e e e A S R

FDWARD PARLEY CLIFF, called by Heber City Light &

Power Company, being duly sworn, testifiles as follows:

DIRECT EXAMINATION by Mr, Willie,
What 18 your full name?
Eéward Parley Cliff,
Wnat 1e¢ your business?
I am superintendent of the Heber Light & Power plant,
What 18 the nature of the firm of Heber Lipght & Power plant?
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It 1s an operating company that manufactures and @istributes
electrical energy, composed of the municipalities of Heber,
Midway town and town of Charleston,

Are you an employee of that firm®?

Yes sir.

How long have you been in their employ?
Something over six years,

What position do you hold?
I am the manager, or superintendent and manager,

Have you been the sﬁperintendent and manager durinpg the gix
vears you have gpoken of?

No sir.

What position; how long were you manager?

I have been manager three years lest July,

What position did you hold prior to that time?

I was just operator at the power plant most of the time,
When did they firset conmence business?

You mean the use of water?

No, I mean when dld they first commence manufacturing or
creating electrical energy?

November 1, 1900, I think,

Have you been with them during all that time, that 1g in
thelr employ?

Yes sir,

Now, state your duties, please?

Now or before?

Well, during the time you have been in thelr employ?

Well, while chief operator I had charge of the power plant,
and water course, run a shift there operating, and was
also in charge of all the lines, 8ince that time I have
been in charge of the business end of it, also the supers
intendent of the plant itself, and the water system,

that 18 the canal end flume,

MR, WILLIS: I come off without the applizatior for

the water right and aspproval, Will you admit Abram Hatch




A

E»]

Q

A

Q

A

A

A

Cliff-D= 1915-19

applied for one hundred and fifty second feet of water
from the Provo river for power and light purposes; that that
was approved, and it was assigned by him to Heber City?

MR, A, C, HATCH: If it be the fact I would admit
it, but I don't know,

MR, WILLIS: I can get the application; I thought
I had it with me,
Have you used the water during each and every year and all
the time since the plant firet begun in the year 19099
Yes sir,
As you have testified? A, Yes gir,
Whereabouts 1s your diverting works?
It 19 just above the Provo== or the bridge on the Provo river
between Heber and Park City, about three hundred yards above,
What 18 the nature of your means of diversion, or means of
transmission, I mean to say, from the river to the plant?
We have little over a mile of flume, and three sections df
eanal, dirt canal,
What ie the nature of the flume?
Flume is a square wooden flume, uncovered,
And whet 1s done with the water after it pasces through the
plant? |
It 18 conveyed back to the Provo river, or to the Wasatch
canal; goes to the Provo river but Wasateh canal intercepts
lt and takes it, before it gete there in the summertime.
In the winter time 1t goes directly to the river,
Has the Heber Light & Power Company created a tall race
leadlng from the plant to the Provo river, in which to
convey the water after it has passed through the plant to the
Provo river?

Yes gir,

Now, who intercepts that water that you speak of during the

lrrigation season?
The Wasatch Canal Company intercepte part of it and North

Field, all in the one canal,Wasatch canal,
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The Wasatch canal then are the parties who divert the water
from this race, tail race, and prevent it from fiowing
into the Provo river, are they?
Yes sir.
Now, whereabouts is the water discharged into the Provo River
or whkereabouts would it be if it were not intercepted by the
Wasatch Irrigation Company, with reference to the head of
the Wasateh canal, or the head of the North Field canal?
It 1s about one half mile below the head of the Easateh
canal as near as I can tell,
Below or above?
Below where 1t enters the river.
Below what was formerly the head of the Wasatech canal?
Yes sir, what 1s now at the river.
I don't just understand you Mr, CLliff; is the head of the
Wasatch canal above the point, or the discharge of your tail
race? A, Yes sir,
And 1t would then be-- the water would then be discharged
below the head of the Wasatech canal, if they did nrot
intercept it in its course to the river?
Yes sir, .
What with relation to the MNorth Field Irrigation Company?
As I understand it the North Field and Wasatch take their
water out at the same point in the rive;.
So that by the Vasatch Irrigation Company intercepting the
flow of the water in the tail race, 1t is converted
then after being used in the plant into the Wasatch canal
end North Field canal for their use?
Yes sl

State whether or not the diversion of the water at the point
where it 1s diverted for your purposes, interferes with

the rights of any other persons, or rights of any person?
No sir, I think not,
What 1s the distance from the intake of your canal to the

point of discharge of your tail race in the Provo river?
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As near as I can tell without exact measurement, -about two
miles and a half, It is two miles to the plant, and

then 1t is about half a mile from the plant to the discharge,
What would it be following the court of the river, or the
river channel, Provo river channel?

It wauld be perhaps a little less than that, I think it would.
About what would you say the distance would be from the in-
take to the discharge following the channel of the Provo
River?

I would say a quarter of a mile less, or two miles and a
quarter,

Now are you familiar with the conditions of the Provo River
between the point of your intake and the point of discharge
of the waters Used in the plant?

Yos s,

What is 1t?

‘Mean the condition--

I mean the conditions of the channel of Provo river?

The river is quite winding and in places,wide,and rocky
all the way down, There are several little streams that
go out of the river and back into it again at different
points along that section, quite brushy,

Now, in your opinion would you say that there would be a
saving of water by taking it through the canal and flume
of the power plant, and from that discharging it through
the tail race into the Provo river, over its being allowed
to go down the natural channel of the Provo river?

MR, Ay © HATCH: We obhjest to the opinion of the
witness 1n regard to 1t,

THE COURT: I am inclined to think he has not shown
his competency, You méy show the conditions and from that
the court will deduce the fact whether it is a saving or not.
You sald the river was wide; could you state what the width
of 1t would he?

Oh, in places it 1s perhaps hundred feet, other places much
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narrower than that,

What would be the narrowest point; I am speaking of the
chennel between the intake of our plant canal and the
point of discharge of the water after its use?

I could not say exactly what the narrow=st point would be.
Well, approximately?

I don't know,

Haven't you any idea?

It would be different; the width of the stream itself is
different at different periods of the year.

Do you know what surface a stream of water of say a hundred
and fifty second feet would cover, or to what extent it
would spread out in flowing down the natural zhanrel of

the river between the intake and point of discharge of

your canal?

Narrowest place in that regard be about twenty-five feetee

twenty feet I will say,

Now, what do you mean by saying the bottom of the river is

rozcky, 1s 1t loose gravel?
No sir,
Large boulders?
It 18 more cobble rock than gravel, all the way down the
bottom of the river.
And that 15 true as to the whole length between the intake
and the discharge point?
e Sl

THE COURT: Let me ask a question, Judge Hatech, is it
contended there is a loss of water, decrease of quantity
by virtue of 1t being taken through the canal of the power

company and its flume?

MR, A, C, HATCH: Yes, I think if the witness would
proceed to tell the conditiong, there are large secpages and
outflows from their canal,

MR, WILLIS: We will go into that Judge Hatch before

we get through with the witness,
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THE COURT: I will say, gentlemen, ordinarily the court
decrees the right to use the water for power purposes--

MR, A, C, HATCH: We admit the rizht to use for power
purposes, |

THE COURT: The court usyally includes in the deoree
they must use it without waste or loss by seepage to any
appréciable guantity,

MR, WILLIS: We want to show there is none if
we can, your fHonor,

MR, A, C, HATCH: The question i1s just here, If they
have had a tight dam, concrete dam in and took the water,
tight flume, and delivered all the water back into the river
they diverted, and took all the water out of the river and
carried i1t through their flume, there would be no loss,
They don't take all the water oyt of the river. The loss
from evaporation down the stream continues just the same as
though they took out no water. They reduce the surface
area very little, except for a short distance and then
the waste besides from their flume, almost from its intake
to the plant continuously,

THE COURT: I see, You may proceed, Mr, Willis,
Now what periods of the year, if you know, Mr, Cliff, do you
put in a tight dam in the river?
We don't have what you call a tight dam any period of the
year, :
Let me wilithdraw that, Can you state the periods of the
year in which you attempt to dam off all xke of the waters
of Yrovo river and convey it through your canal?
¥Yeriod of the year ls what is known as the low water
perlod, about the first of July, I will say there hecause
we take some for the Timpanogas Irrigation Company
through that as well, to the first of October,
State the condition of your canal as to that part of it
that 1g made in the earth, whether on level ground or whether

it 18 on the hillside?
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The part of the water czourse that is of earthen canal, is on
level groung, ’

What is the nature of the ground that it passes over and
through?

The nature of the ground that the flume passes over?

No, I mean that that is earth channel? ,

The nature of the ground?

Yeg,

Why it 1s loam, sand, sandy bottom, there is no rocks except
in one part of it, the upper part.

Is any part of the bottom or gides of the canal, does it
pass through a hard or cement formation?

The formation is hard,

Now, state the condition of your flume?

The flume is built as I sald in a square wooden flume, and is
made as tight as we have been able to make it so far, There
is some leak from the flume, due to the construction of it
in the first place,

Now, I will ask you if that-- if repairs could be made within

a reagonable figure to overcome even the loss by that condition?

We have overcome most of it I will say.

Now, state whether or not measurements have ever been made

at the intake of your canal, and also at the power plant, to

determine the loss of water between that-- that is converted

ot the intake, and the amount that i1s in the capal at the

plant?

Yes sir, meagurements have been made,

Now, do you know what the loss is by actual measurements?
MR, A, C. HAPOH: Just a moment, we object to that

unless the witness made the measurements himself, and testi-

fving x of his own knowledge.
MR, WILLIS: We will withdraw that for tune present,

Do you know of your own knowledge of measuremenrs having been

made, or did someone tell you?

T have report of it from the water commilasioner,
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If that is the course of it it is all right., I will ask
you whether or not you know of your ownr knowledge'of any
measurements having been made as to the amount of water
diferted, and as to the amount of water cdischarzed back
into the Prove river? OSpeaking of your % own knowledge? '~
I have made no measurements myself,
No, I am agking-- it would be within your knowledge if you
were there and saw someone else make the measurements?
Yes sir,
Do you know what they were? A, No sir,

MR, A, G, HATCH: Just a moment, If he did we would
objeet to his testifying,
Do you know of your own knoeledge whether there is any
appreciab}e loss between the waters that are diverted into
the channel, and those that are discharged into the Provo
river, after use, or during transmission?
I know there i1s some leakage out of the flume, It is not a
logs however, because it is divertecd by small channels back

into the river after it leaves the flume.

CROSS HXAMINATION by Mr, A, C. Hateh
How many of those small channels are there?
There are three,
How many places are there leakages in jyour flume above the
upper one of these threce small channelé?
I sould not say how many., Thdre are a lot of little dribbles
all the way along.,
All the way along the flume? A, Yes sir.
Not sufficient to form streams?
They form streams as they run together.
I mean into the hollow next the flume?
Yes, the ditch nearest to the leak,
Thot is what was the old channel, that comes out from the
Provo river right at the point of the intake of your flume?

No sir, not there,
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There are leaks all along the flume, are there not?

There are leaks at that point that you mention, but that is
not in these three canals,

That is what I am asking about additional to the three
streams you mention, there are other leaks all along the
canal?

That is only in the one flume, the upper flume.

And the lower flumeare there any leaks hesides those that
form these three small channels?

No sir, not that I know of,

Have you any idea of the quantity of water in eash of those
channels?

No sir, it vardes,

As a matter of fact the water from nelther of those channels
ever gets back into the Provo river, does it?

Yeog gir,

Whereabouts?

The upper channel gets back in at the road-- no, the middle
channel, The upper one gets back through the Jordan ditch,
the old Jordan ditch that run through there, and the lower
one gets back through the Wasatch canal,

Wasatfh canal never goes back to the Provo river, except by
such seepage as finds its way through the éhannel ande==

I don't mean it goes to the Provo river, it goes to the
Wasateh canal, .

There 1s one stream crosses the dugway dlmmediately above the
plant? A, Yes sir.

There is another on top of the ridge at what is known as
Potter's place?

There should not be one there,

There 1s one there, that is a fact, isn't it?

No sir.

MR, WILLIS: If the court please, we object to counsel

testlifying,

MR, A, C, HATCH: I am asking the witness,

DAVIS & CRAMENR. SHORTHAND REPORTERS. WALKER BANK B8LDG:. BALT LAKECITY




A

A

A

A

A

Cliff-C= 1915=27

lnere wasn't one there last time I saw it, Thursday, last

Thursday.

Prior to last Thursday for the past four or five years, hasn't

there been a stream there?

No sir,

When did you last see a stream of water running through
that’ flume in the road there?

What point?

Right at the top of the ridge, Potter's house?

I could not say when last; I know there has been some in
the past,

And that.was leakage from the flume? A, Yes sir,
There is another right up near to the north end of that
Potter field on the county road, another flume crosses?
There is a little ditch across the road there, and runs
back into another channel around the road.

Runs back where?

It runs to another channel that comes from Jordans,

I am speaking of the Potter field and below the Valeo road,
Below the Valeo road?

Yes,

There 18 a stream there, yes.

That is leaking from the power plant flume, isn't 1t?
Yes, '
Now, that never gets back into the Provo river, does it
I think so,.

You don't know, however, do you?

Yeg sir.

Whereabouts in the Provo river?

It goes down the hill just off' the Valeo road into that
little spring ditch, »

And the little spring diteh runs on down those fields into
the Yasateh canal?

No, I think it goes above the intake of the Wasatch canal,

one you speak of; the one below there does not.
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Now still above that is the Jordan slough or ditch you speak”
of? A, Yes sir,

And from the point where your flume leaves that Jordan ditch
on to the head, there are seeps all the wgy along it?

There are seeps in that upper flume, yes, l

Do you have any idea as to the quantity of water in all of
thesé channels that you refer to and all the seeps?

I can give you my Jjudgment on it.

In second feet? A, Yes sir,

What 1s 41t°?

It varies from about three to six,

That 1s owing to the condition of the water in the flume?
Yes sir, whether 1t is muddy or whether it ls clear,

When doeg 1t lose the most?

When it 18 clear,

Wow that 1s the present condition, is it?

That is the present condition as near as I can state it.

MR, A, C, HATCH: May I ask, Judpge Willis, you aoncede
do you not, that the appropriation by Abram Hatch was subsequent
to the appropriation of the Timpanogos Irrigatlion Company?

MR, WILLIS: I think so, Ve can tell that though whén
we get the appropriation or the application,

I will ask you if you keep your canal clean of mogs?

Yegy sir,

That 1s the earth part of 1it?

Yes sir, '

And so that the water has free flow through the earthern part
of your canal? A, Yes sir,

Do you know the length‘of these ditches of whizsh you have
testifled, formed by the leakages of your canal?

Wio), - elepaitli,,

You know approximately the length of them before they would
reach a channel that is used for lrrigation by appropriators
of water from the ¥rovo river?

I could only state it would be the length of course, dise
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tance from the flune to the nearest practicable point, I
could not state the distance, ’
We will have that by other witnesses, Now your flume is also

for a part of its distance the canal of the Timpanogas

Irrigation Company? A, Yes sir,

And the Timpanogas Irrigation Company takes its water at
your- power plant?
At the pressure box on top of the hill at our plant, yes sir,
And from there on it is Timpanogas canal alone?
Yes gir.
So that the water is divided at your pressure bhox hetween
your company and the Timpanogas Irrigation Company?
Yes sir,
So that your flume must carry enough in additlon to what
1s used by the power plant to supply the water to which
the Timpanogas Irrigation Company 1s entitled?
VR, WILLIS: Object to that as incompetent, irrelevant
and dmmaterial, for the reason that 1t is immaterilal whether
their canal must, or their flume must carry water to supply
the Timpanogas Irrigation Company or not; it is not material
to this cause,
THE COURT: Objeztion is overruled.
Mi, WILLIS: Exception,
I will say that it carries some water for the Timpanogas
Irrigation Company.

THE COURT: Let me underwtand, does all the water of
the Timpanogas ecanal at that point go through this canal?

MRy A, C, HATOH: Yes, your lonor,

THE WITNESS!: Yes,

THY COURT: I took it from your angwer only part did,
when you say it carried some,

THE WITNESS: I sald it carries some water for the
Timpanogas Irrigation Company,

Carries all the water that is used by the Timpanogas Irrigation

Company ? A, Yes sir,
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Do you know whether or not your company toolk the Timpanogas
Canal at its head and for a considerable distancé along its
length?

MR, WILLIS: Object to that as incompetent, irrelevant
and immaterial,

THE COURT: I will hear from youw, Judge Willis, on
youxr objection,

MR, WILLIS: My attifude in that ls this, that it can
have no bearing upon whether or not, or what the conditions
are hetween the Timpanogas lrrigution Company and this
company, a8 to a right of way that the Timpanogas lrrigation
Company might have had, The quantity of water to which the
Timpanogas Irrigation Company, and thelr right to flow waber,
or their flowlng water through this flume, I take 1t would
be xmmaterial, but the question is this, to attempt in any
way to fix whether or not the power plant ls llable to the
Timpanogas Irrigatidn Company, in any way, manner, shape or
form, does not enter into any rights the power plant company
hag to the waters of Provo river for power purposes,

THE COURT: I think 1t deoes, The court in any award
of water elther to the Timpanogas Company or this power company,
will require this waste of three to six second feet be eliminate-
ed, It i1s very material so the court may know who must do
that, Posslbly the Timpanogas must do it or part of it,

MR, WILLIS: Of course we think that 1s material,

THE COURT: You are objecting to 1t, however, on
the ground it is not material, Someone must provide against
this loss, It is not a beneficzial use of water to convey
it through a flume, that loses the quantity that Mr, Wentz
gays they lose there, Someone must correct it, and I think
this is material evidence, so the court may know who musgt
correect 1t, |

MR, WILLIS: Pardon me just a moment, I say that as
to the question of the commingling of the water of the

Timpanogas and plant is material, but whether they run over
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a right of way, or whether they have to furnish something to

the Timpanogas is immaterial.
: MR, A, C, HATCH: Priority of the Timpanogas over
the plant is material,
THE COURT: I am inclined to think the objection
should be overruled,

MR, WILLIS: Exception,

TH® COURT: I think the 2ourt should be in possession
of all those facts, so as to determine who must correat
this loss, and the relative priority of rizhts.

MR, A, C, HARCH: What was the question?

(Question read)
And constructed upon that Timpanogas canal their flume and
used a portion of the Timpan;gas canal by enlarging it,
ag the present canal of your company?
I don't know that of my own knowledge, It was done before I
had anything to do with it,
Do you know whether or not there is an a:reement between
your company and the Timpanogas Canal Company, as to the
congstruction and keeping of this iflume, znd delivery of
water to the Timpanogas Company?

MR, WILLIS: Objeet to that as incompetent, irrelevant
and lmmaterial,

THE COURT: Objection is overruled,

MR, WILLIS: IXxception,

THE COURT: Answer 1t by yes or no,

There 1s no agreement as far as I know,

Do you know how the-- you gay you know nothing avout it of
your own knowledge-- yéu say there 1s no agreement, what do
you mean by that?

I mean there is no written agreement at present, governing
the use of the water through the flume by the two componies,
How do you know that?

I have all the documents,

Of both companies?
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Of my company; there would be a written copy of it I should
think,

Then, as a matter of fact, if there is an agreement you know
nothing of it?

I know nothing of it,

That 1s what you mean®

I will state there was an agreement for one year, 1915,

That was for 1915% A, Yes,
Was that a written agreement? A, Yes gir,
For 19159 A, Yes sir,

As to the upkeep of the flume, or cdelivery of the water?
Ag to the delivering of the water and expense that the'
Timpanogas would stand of the upkeep of the flume,
There was a break iln your flume that year, wasn't there?
I don't remember,

MR, WILLIS: Object to that as irrelevant, incompte
tent and immaterial,
Wasn't there an agreement that the Timpanogas would pay to the
company, your company, one hundred and seventy-five dollars,
and that you would keep up the flume?

MR, WILLIS{ Object to it as incompetent, irrelevant
and immaterial,

THE COURT: Objection Lis sustained,

MR, A, C, HATCH: Note our exception,

THH COURT: I undergtood the witness to‘say the agree=-
ment was in writing,.

MR, A, C, HATCH: It was not the agreement of 1915
I was agsking about, Probably the witness misunderstood me too,
I will repeat it.
Wasn' t there and isn't there an agreement, not iz writing,
that the Timpanogas Company shall pay to your company one
hundred and seventy-five dollars per year, and that you
will keep mp the flume and canal and deliver to them their
water?

Not that I know of,
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MR, WILLIS: Wait, we object as--
THE COURT: The witness has said he doesn't know so

1t 1s unnecessary to object,

REDIRECT EXAMINATION by Mr, Willis,

What is the relative amount of water that flows through
your canal or flume, that is claimed by the plant and the
Timpanogas Irrigation Company, or delivered to it or used?
That has been used?

MR, A, C, HATCH: Just a moment, we object to that
ag lmmaterial and irrelevant, If he knows what it is from
year to year it might have some bearing upon the rights of
the parties here, but if he doesn't know, it is a matter that
can be egtablished by positive proof,

MR, WILLIS: I will withdraw the question, Judge
Hatech,

MR, A, C, HATCH:; Water commissioner has made measure=
ments of all this from year to year.

THE COURT: It is withdrawn,

Do you know the amount of water at the present time, or
during the past year, past season, we will say, or the
present geason, I mean to say, that was used by the

power plant, and the amount that was used by the Timpanogas
Irrigation Company? _

MR, A. C, HATCH: Object to that unless he knows the
quantity,

THE COURT: He is asked if he knows the quantity,

MR, A, O, HATCH: Asked if he knows the relative,

THE COURT: ‘'No, the quantities,

I know, yes, through report anc by record, I have the‘record
of it,.

You did not malke any of the measurements yourself, or
divisiong?

No sir,
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RECROSS EXAMINATION by Mr, A, C. Hatch,
There was one other question; you stated all the water was
intercepted in your tail race by the Wasateh end North Field
Irrigation Companies?
No, I didn't say all of it,
Oh, I understood you to gay all of it, Part of it flecws on
into the Provo river?
Yes~sir, I didn't mean to say all of it, Judge.
You have heretofore diverted and used weter of the storage
waters of the Provo Reservolr Company, used it through
your plant?
Ve have uged any and all water that came down the river, we
wouldn't know whether 1t was reservoir water or what it was,
And that water was carried orn back to the Provo river, was
1t not?
I think so,
Don't you know? A, Yes sir.
You understand thate-
Yeg gix,
It 1s your duty to see that 1t does get back to where it
belongs, don't you?
Yes a@dr, I know it goes to the river.
And you know the quantity that goes to the river, don't you?
No sir, I don't know the gquantity.
Do you know 4t is measured and diverted from the Wasateh
cansl, carried on to the Provo river through your tail race?
Yes sir,

MR, WILLIS: What was thet last question,

MR, A, C, HATCH: There is water carried to the
Provo river through their tail race, that the Wasatch and
Worth Field does not take all the water that goes through

the dam,

REDIRECT EXAMINATION by Mr, Willis:
The MNorth Field, you turn the water down your tail race,
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and the North Field and Wasatch Canal Companies take suzh parts,
or such portion of that water as they choose, do they, do you
know anything about that?

They take such parts as the commissioner says btelongs to themn,

T. F, WENTZ, Recalled,

DIRECT EXAMINATION by Mr., Willis:

My, Wentz, you have been sworn in this cause, and have testified
heretofore, haven't you?

Yes sir,

You are the water commiseioner acting under appointment by

this court for the Provo river water system?

Yesg sir,

How long have you aeted in that capacity?

Thig is my fourth4year on the Provo,

In the capacity of water commissioner?

Under the present system I have been--

MR, A, C, HATCH: If the court please, that hos all
been gone into,

THE COURT: It is a2ll in the record,

MR, WILLIS: The only question in my mind is to what
extent 1t has been gomne into, that i1s all, I know it was
touched on to some extent down at Provo; and I believe your
Honor-- I don't desire to overburden the record, but I
believe we have the right to learn to what extent Mr, Wentz
ls famillar with the conditions,

THE COURT: ,If you think the record has not been
made,

MR, WILLIS: I am not certain about it,

THE COURT: I am not certain about it, It has been
gone into very thoroughly, all his experience with reference
to this river, and it 1s very complete and extensive too,

Have you made measurements as to the amount of water that is
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" diverted into the Heber Light & Power plants canal, Mr,

Wentz?

Yeg,

When?

May 12, 1916,

Now, have ybu made measurements to determine the amount of
water that 1s diverted irnto that canal at the irtake, and also
at the power plant?

o, just the one measurement in the canal, about half &z mile
from the head,

Have you made any measurements to cdetermine the amount of
discharge that is returned to the Frovo river, or to

ugers who are entitied to it, after it has passed through
the power plant flume?

No, there have been no measurements made to determine the
tronsmission losses in the canal,

Have you made any estimeates as to the transmission losses?
I made en estiméte on the visible flow coming from the
flume crogsing the road on thig day.

Between the intake and plant?

Yes,

Btate wlet that 4s Lf you please?

On this day of May 1l2th 1t was tﬁree second feet,

Now, have you made any measurements at the plant to divide
the weter between the Timpanogas Irrigation Company end the
poviery plant?

On this dey of May 12, 1916, I measured the amount inr the
flume, and the amount that was being diverted to the

Timpanoges +rrigation Company.

State what the amount in the flume was at the time of that
measurement, Mr, Wentaz?

The zmount in the flume was 120,77 second feet,

Now, what was the amount that was measured to the Timpanogas
at that time?

The amount in the Timpanogas was 59,21 second feet,

You have not mad@./e¥.MeRannsment, Ahnes. thaks. M, Wentz?
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No.
Have you made an estimate of the amount of water that is
discharged through the tail race of the power plant, if
you haven't made any measurements for this year?
No, not this year,
Did you make any measurements of the discharge last year,
as comparecé¢ with the émount that was diverted to the canal?
Mr,. Pratt made a measurement last year under my direation.
All you know about 1t last year is what he reported to you
as the measurements?
MEE
MR, A. C. HATCH: Let me suggest, those reports are
part of the files in this casee.
Yes, that is true, they are, aren't they?
Yes,
Can you state then from your knowledze of the report that was
made of thoge measurements, what the logsses were durirg last
year between the amount that was diverted into the canal,
and amount that was discharged into Provo river, or deliverea
to those who are entitled to it after it had passed through
the plant?
No, I haven't that data at hand at present,
That is down at Provo?
No, it 1s at Heber, the files are here,
Ape you sequainted with the Prove river, famlliarly acquairted
with it, between the intake of the Heber Power Plant Canal,
and the point of dlacharge of the waters from the tall race
of the plant?
Yes sir. ‘
Are you acquainted, are you familiar with the entire canal
and flume from the intake to the plant, ancd with the
tall race from that to the river?
Yes sgirv,
What would you say, Mr, Wentz,.as to whether or not there was

o saving by reason of teking the waters through the power plant
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flume or canal and tall race, ever being allowed to run down
the natural channel? ’

If the flume and canal were in good shape I would say there
wvould be a saving. The leakage from the canal and flume
varies so much that judgment on that would vary aecordingly.
When the canal 19 in good shape, canal and flume Iin good shape
I would say there would be a saving in the total quantity of
water taken from the river.

What would you say with relation to the canal and flume

being in good shapeat the time thet you made the measuremeny
on May 12 or not?

I would say 1t wasn't in good shape,

You thinle that a loss of three second feet In seepage would
indicate a bad condition of the flume wouwld you?

Yes, that 1s a bad condltion,

Would you say that there would be a less loss than three sece
ond feet between the intake of the plant canal and the point
of discharge, 1f the water wes to be-« if the same amount

of water were to be floated down the natural channel between
thoge two polnts?

MR, A, C, HATCH: If the court please, we object to
that question as belng lmmaterilal (for any purpose, it
only covers a portion of the ground, for instance, 1f the waters
were all conveyed in the flume and the_flume wae 1n proper
condition, it would be a saving of water, but there is no
allowence made for this mile of tail race that they don't go
into at all, It is not taken into consideration as I under=
stand in the quegtions asked the wltness,

THE COURT: 'The objeetion is overruled, Of course if
all the elements or factors necessary to be taken Into
coneideration are not produced, this would not be of any
value, possibly under your theory, yet, the court i1g inzlined
to agree with you, but those other matters may be supplied
later,

MR, A, C, HATCH: DNot supplied at all the testilmony
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is useless,

THE COURT: The question as I understard it is, whether
in the condition of the stresm, taking into consideration
the condition of the original bed of the chennel, and the
quantity of water that is not taken into the canal, whish is
permitted to run down, whether taken as it now is, with the
three feet of loss, that would be a greater loss than would
occﬁr, if it was permitted to go with the other water, cdown
the stream, That is the substance of the question,

MR, A, C, HATCH: Let me ask the witness, did you
understand that to be the question?

THE COURT: Read it, and see if I get the correct
understanding of it.

(Question read)
THE COURT: I take 1t that is in the condition of the

natural channel at the time this measurement was made, last

made?

MR, WILLIS: If not it may be so condidered because
the date was named,
I have been misunderstood on the three feet loss, The
three second feet I refer to, is the three second feet
crosging the road from the flume, and into the other
ditches and channéls leading to the river, Now, the loss
in transmission in addition to this along the flume, or
along the canal i1s in addition to that three second fecot,
Do you know what that 1s?
No, I have not measured that, The flume-- the water is under
the flume, and water running along under the flume, practically
the same as the canal, The three second feet I don't meen to
be understood as & 1069. It is the amount of water leading

from the canal acrosg the road,

Could you estimate what the loss wouvld be, in addition to
the three second feet?
Wo,I have not made those measurements,

Then you are not in a position to testify whether or not

tliere s in fact,Qn NAWLRARSG FoRAVANE 0. WELET, Dy, reason of




Wentze=D= 1915« 40

flowing it through the canal and flume and tail race, over
flowing it down the natural channel?

A No, no, I haven't the information,

¢ Mr, Wents, for the purpose of refreshing your memory, do you
remember having a talk with me about three weeks ago 1In
relation to the conditiorns as to the water taken aout by
the Heber Power Pdant, and the amount of losses and
80 oﬁ by reason of thelr taking it out and using 1t?

A Yes, I remember talking to you,

Q Do you remember telling me then that there was no actual
logg between the taking of that water through the power plant
flume end race, and dlacharging into the Provo river; you
remember telling me that?

A I may have told you that, I don't wish to be misunderstood
on this loss, Now the three second feet croseing the road,
I don't consider is & lose, becauwse we return that in chanrels
to the Wasateh canal, Now there 1ls o amall losg of this
waeter seeping through as it runs under the flume and under
the canal, and through the canal seection, Thoge two are
entirely independent,

Do you know what that actual loss is, Mr, Wentz?
No, I don't know what that loss iw,

@ Could you eatimate what 1t would he?

A No,

Q I am not sure, Mr, Wentz, and fof that reason I am asking
you this quegtion to be certein; do you remember in that
talk of my asking you if you had made a meagurement of the
amount of water that was diverted into the power plant
canal at its intake, and measurement of the logs and seepage,
or the logs through seepage and other causes, and the amount
that vas diseharged into the ¥rovo river, and you answered
me that you had, end that there was no perceptible logs; 1s
that true or not?

4 “noge are the measurements that Mr, Pratt made last year,

Q You are hasing 1t on that?
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Thoge are the measuremenrs, and the losses shown by those
measurements,

Then would you be able to say at this time from your knowl-
edge and experience, whether or not there 'ls an actual

loss by reason of that diversion, over ilts being permitted
to flow down the natural channel; what 1s your judgment

as to that 1f you have any?
When “those leaks from the flume are taken care of and carried
back to the natural channel in good ghape, and not spread
over the country, taken back say in two or three channels, I
don't think there ls a fery material losg there, or very
great difference either in taking tlhrough the flume or tlirough
the river channel,

Could you say at this time whether or not that waste water
wag being taken care of through two or tlree chﬁnnels as

you speak of?

They were being taken care of on the l4th of July, that ig my
last trip in that givision,

VWWhat with relation to the time you made the measurement on
the 1l2th @ey of May?

They were all right then, and going to the river channel,
Can you state whether or not there is any difference iln the
amount of loss between this year and last year?

It 1s a great desl better this year, The flume ig in better
shape, great deal better shape, |

And consequently the loss would be lesa?

Yes,
When you sew the condition on May l2th and during July,

that you have just testified to, would you say that there
was no perceptible loss between the amount that was dfverted
into the canal, and the amount that was either delilvered

to Provo river, or to parties who are entitled to the use

of 1t below the power plant?

I say there would be very little difference in the two, when

the water from that flume was carried directly back to
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the channel,
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BDWARD PARLEY CLIFF, Recalled.

DIRECT EXAMINATION by Mr, Willis:
My, Cliff, I hand you defendant Heber Light & Power Plant
Exhibit B, and ask you to state what that ig?
It 18 appropriation or application to appropriate water made
by Abram Hateh to appropriate water from Prove river for
power purposes,
What 1e the date of that?
September 10, 1907,
What ie the amount of water applied for there, the gquantity?
Hundred and fifty cubie feet per second.
I show you defendent Heber Light & Power Plant's Hxhibit A,
and agk you to state what that 1s?
This is proof of appropriation of water for power purposes,
By whom?
It is by George A, Wootton, superintendent of the Heber
City Light & Power Plant.
I will ask you if Heber City ie the asslgnee from Abram
Hateh of that appropriation?
Yes sir,
And 1s Heber City the present owner of that appropriation,
by Abram Hatch? A, Yes sir,

MR, A, C, HATCH: Just a moment, as I understand the
three sities are interésted,

MR, WILLIS: The three cltlies are operating that plant
uncer the name of the Heber Light & Power Company, but
Heber City owns certain interests, and each of the other
mupnlcipalities do, and they combined their interests, and
openate them under the Heber Light & Power plant, and each

owns thelr respective interests in that property, and operate it,
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and for the purpose of the operation they created a company
known as the Heber Light & Power Company, anc it is only the
agent for the three municipalities, That is the faets in the
case,

MR, A, C, HATCH: I didn't so understand it.

MR, A, C, HATCH: The record may show that, your
Honor,
I will ask you, Mr. Cliff, if the Heber Light & Power Company
is an operating institution only, as an agent for the
Heber City, Midway Town, corporation, and Town of Charleston?
Yes sir, only.
foeg Heber City own a separate and distinet interest ip the
property of the concern, that is as a manicipality?
Heber City owns three fourths of the entire svstem, that is
outside of dits municipality.
And Midway,what does it own?
One=eighth,
And Charleston?
One=eighth,
And Heber ig the present owner of the water cppropriation

made by Abram Hatch, as shown by plaintiff's Exhibit, or

. defendants! Exhibit B?

Yes sir, it has never been assigned to the Heber Light &
Power Plant.

But it has been combired with the other property, and the
Heber Light & Power Company arevoperating that for the
interests of the three municipalities?

Yes six,

I hand you plaintiff's Exhibit ¢, ask you to state what that

la?

MR, A, C, HATCH: Let me ask a qguestion here of counsel

if you intend by this to show that the town of Charleston and
the town of Mlidway have no interest or right in this weter?

MR, WILLIS: No, no, they have an interest, for the
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reagson that they are-- the property of the three are combined,
and they have an interest by reason of that, and‘the property,

all of it, 1s combined under an agreement that it shall be
opérated, and used for the interests of the three municipalities
and their inhabitants.

MR, A, C, HATCH: Then I understand Charleston and
Midway have an equal undivided interest in that?

MR, WILLIS: It has never been assigned.

MR, A, C, HATCH: They don't own separate interests,
and they are partners in a sense in the ownershiﬁ of the whole,

MR, WILLIS: <That is true, the assignment % has never
been made from Heber City, v

MR, A, C, HATCH: The other parties ﬁre entitled to take
it at any time they demand it.

MR, WILLIS: They are entitled to so much of it as their
one=elghth interest,

MR, A, C, HATCH: The purpose of my question is this;
under the teatimony there is no need to have Charleston and
Mildway entered as parties to the suit.

MR, WILLIS: I think, your Honor, the Heber Light &
Power Company i1s a party to the suit, and as it is a part=
nership, the three municipalities would be necessary to
determine the rights,

Did you state what the exhibit is?
That 18 a certificate of appropriation of water,
Is 1t a certificate of appropriation?
Yes siv,
Are you sure?
It so states,
lon't it the certifichte of the State “ngineer approving
the appropriation?
It says certificate of appropriation of water, certificate
123 B,, Utah Lake Water Division,
Doesn't it state the appropriation 1s approvede-

THE COURT: You might introduce it and the court will
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determine what it is,
Very well, whatis the date of 1t?
March 18, 1911,
Who is it signed by?
W. D, Beers, State Engineer,

MR, WILLIS: We offer now in evidence your Honor,
defendant Heber Light & Power Company's Exhibits A, B and C,
Do you have any objection, Judge Hateh?

MR, A, C, HARCH: No,

THYE COURT: They may be received.

MR, A, G, HATCH: Of course, I uncerstand this does not
show the interest as yet in Heber Light & Power Company.
Mr, Cliff, are you acquainted with the condition of the flume
of the Heber Light & Power Company, or were you on or about
the twelfth day of May, 19169 -
Yes sir,

I will ask you how often afiter that period of time you saw
that flume and examined it as to the leakage and waste from it?
About onece a weel during the entire year,

Up to the pregent time?
Yes sir,
Can you state whether or not it is now in the same condition
e to the leakage that it was during the month of May, 19167
Yes sir, I think that it is in the smme condition as near as
I can tell,
What as to between this and the month of May?
It has been all along in the same condition as it was on
the fifteenth of May.

THE COURT: This certificate seems to refer to a transe
1HE

MR, A, C, HATCH: We admit so far as the plaintiff can
do the assignment by Abram Hatch of all of his rights and the
gsale of the ground upon which the plant ig built,

THE COURT: To Heber City?

MR, A, C, HATCH: Wag made to Heber City.
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determine what it is.
Very well, whatis the date of i1t?
Merch 18, 1911,
Who 1s it signed by?
W, D. Beerg, State ¥ngineer,

MR, WILLIS: We offer now in evidence your Honor,
defendant Heber Light & Power Company's Dxhibits A, B ana C,
Do you have any objection, Judge Hatch?

MR, A, C, HARCH: No,

THE COURT: They may be received.

MR, A, O, HATOH: Of course, I uncerstand this does not
ghow the interest as yet in Heber Light & Power Compény.
Mr, Cliff, are you agcquailnted with the condition of the flume
of the Heber Light & Power Company, or were you on or about
the twelfth day of May, 1916¢%
Yes air,

I will ask you how often afiter that period of time you saw
that flume and examined it as to the leakage and waste from it?
About once a weel during the entire year, |
Up to the present time?

Yes sir,
Can you state whether or not 1t 1s now in the same condition
a9 to the leakage that it was during the month of May, 1916?
Yegq sir, I think that it is in the smme condition as near as
I can tell,
What ag to between this and the month of May?
It hags been all along in the same condition as 1t was on
the fifteenth of May.

TIE COURT: This certificate seems to refer to a trans=
HOTY

MR, A, C, HATCH: We admit so far as the plaintiff can
do the assignment by Abram Hatch of all of his rights and the
sale of the ground upon which the plant ig built,

THE COURT: To Heber City?

MR, A, C, HATCH: Wag made to Heber City,
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MR, WILLIS: I would like Judge Hatch to be sworn and

let the record show, I can show by him as to the transfer,

—-——————u——-—-.—n--.-n..—-——_—-...--—----u—...-.4-._--—..——-....—--.—---.--—-.--
£

A, C, HATCH, Recallegd,

DIRECT EXAMINATION by Mr, Willis:
Judge. Hateh, you are a practising attorney in the State of Utah?
Yes,
And youwere acquailnted with Abram Hatch during his lifetime?
I was, |
And I will ask you if as the agent of Abram Hatzh, you did
not negotiate a sale qf his water rights, suczh as are
represented by plaintiff's Exhibits A, B & C, was not sold and
agsgigned to Heber City.
There are three or four questions in that, I did not as the
agent of Abram Hatch negotiaté any sale,
Did you then oﬁ‘your own right?
T had an option from Abram Hatch to purchase the water
appropriation and certaln grounds that were then belonging to
him as a power site, and I negotiated the sale for myself
with Heber City, and had the transfer made direstly from
Abrem Hateh to Heber City,
And that 1s the water right that is in question?
That 1s the appropriation that is mentioﬁed and introduced in
evidence,

MR, WILLIS: That is all, If I should find the assign-
ment later, I should like to introduce 1it.

1HE COURT: I, take 1t there will be no objezstion,

MR, KIXNG: .Your Honor pleagse, repregenting the Pioneer
Company, MecPhee and others; for whom I appear as shown by the
answer and counterclaim in this case, I Jjust had a talk with
Mr, J, A. Murdock, hot in the presence of nis attorneys, hovevere-
Judge Hatch is here-~ and it was understood between us, agreed,

in fact, between us, if Mr, Tanner and myself could not agree
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on the duty of water-- we have agreed on the acreage, priorities
and so on, .and that they are as pleaded in our aﬁswer and counter-
claim-- that we could take the matter up at Provo, and if we
fail to agree then that either party might offer such proof as it
gaw fit, I am inclined to think that Mr, Tanner wants to
examine the land and ditches a little further with a view to
determining what, in his opinion, the duty of water is, I
think we will get together without any difficulty, and, if we
shall not, we will offer some proof at Provo,

MR, A, C. HATCH: I understand you have agreed upon the
acreage and priorities of appropriation?

MR, KING: Yes,

MR, A, ¢, HATCH: The only question that will be
gubmitted will be as to the duty of water on the land owned
by yolr client,

Mﬁ. KING: That is all, and I am inclined to think if
Mr, lanner makes further examination we will get together,

MR, WAHMLQUIST: In the matter of the Sunrise Company, I
belleve everything I was aiming to prove will be taken care of
in the stipulation, If the court will permit me, I will
introduce some proof in the matter of the Midway Water-works
Company . I had expected these matters would come up in the
order and therefore I am not prepared with all the witnesses,
but 1f I may introduce such as I have, it will save brimging
such wlitnessges to Provo and introduce fﬁrther proof there,

THE COURT: Very well,

ALFRED L, ALDER, called by the Midway Water-works

Company, being first duly sworm, testifies as follows:

DIRECT BEXAMINATION by Mr., Wahlquist,
What is your name?

Alfred L, Alder,

Where do you reside?
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Midway.
And are you in any way conneczted with the Midwey Water-works
Company ? A, Yes sir.
In what capacity?
I am president of that company,
Is that company a corporation? i, Yes sir.

MR, WAELQUIST: Will youw admit that, Judge, or
require proof?

MR, A, C. HATCH: Yes.
How long approximately has the Midway Water-works Company veen
in existence as a corporation?
I cannot say definitely, somewheres zround about sixteen years.,
In the complaint ir intervention, paragraph C, you allege
that it ceme into existence or or about the 15th of July,
in 1896, that would be about nineteen years?
Perhaps that ig=-
Or twenty-one years, I should say,

MR, A, C. HATCH: That 1s epproximately the date of
thelr incorporation.

MR, WABLQUIST: I got that from the papers on file,

Yor what purpose did the Midway Water-works Company organize?
To furnish domestic waters for the city of, town of Midway,
all culinary purposes and for town use of the town.
Prior to the organiaation of the company what water was used
by the citizens of Midway?
They took it out of their irrigating ditches, as domestic
gtreams, they term them, Every place had a little stream to
furnish water,
And what water is beiﬁg used by the Midway Water-works Company
since 1ite organization?
What 1s known as the Gerber spring.
Are you familiar with the proceedings whereby the water-works
company acquired title to the Gerber spring?
In a general wey, yes sir.

MR, A., G, HATCH: If the court please, I don't
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think that is material, we will adgmit they have been usirg the
water in their pipes to the capacity of their piﬁes for twenty
years last past in the town of Midway from the Gerber spring.
As to how they acquired it-- they are ertitled to the use of
whatever they have used.

MR, WAHLQUIST: We are & good deal like Provo, we
carnot concede we shall be limited to what we have used, bvecause
that -would mean the town of Midway must grow no larger than
it 1s today,

THE COURT: How much do you claim ir addition?

MR, WAHLQUIST: We elaim the whole of that spring
of the Gerber spring, I want to show how we became=- approzi-
mately what the amount of it is,

THE COURT: Is the Gerber sprirg part of this water
gystem?

MR, WAHLQUIST: I think originelly it was,

Was the Gerber spring origirally a part of the Provo River
system?

Yes sir,

What stream did it enter into?

It run into an irrigating ditch, Origirally it rur

directly to Snake creek, which is a tributary of Provo,

In making the exchange, who did you acquire it from?

From the Miodway Irrigetion Company,

What were the terms of the erchange?

They traded their domestic rights for all these various ditches,
numerous ditches, for this spring, in order to conserve water
and use it more carefully, They traded all these little '
domestlc streams for water to supply the 2ity,

Have you up to now been able to use the wrole flow of the
Gerber spring in your system?

No sir.

What has been done with the excess flow of the Gerber spring?

We have rented it to the Midway Irrigation Company.

Bag the Midwey Irrigation Company been paying you an arnual
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rental? A, Yes sir,

For the use of the excess waters of the Gerber springs?

Yes sir,

Has the system as yet been extended to the extent that it was
contemplated at the time of the organization of the company and
the purchase of the spring?

No sir,

What'has been done by the Midway Water-works Company towards
making ar appropriation of thé water and completing its system?
Speaking of it since I have become interested in the company,
last five years, we have built a cement tank at the heagd of
the spring, right against the moGntain that receives the
spring into the tank, so everything flows in the tank to in-
sure & constant supply of water to the system, We put in

an eight inch intake pipe for a short distance, then we have
run three thousand feet of six inch pipe, and we hope to

run that on down this fall to complete the system. We have
never had enough water in Midway yet since we have had the
system,

Thet 1s, the residents have never been supplied with 211 they
needed?

NWever have given them sufficient water, all they needed.

But that hes not been by reasorn of shortage in the spring,

but your system has not been large enough to carry it?

It was a long haul, and we did not have money enough to

built the right system,

Do you recall what sixe pipe was first put in?

Yes,

What ?

A  three inch pipe,flowed all the water we got in the original
system, Started off with a four inch pipe, then it was reduced
to a three before we hit our first lateral,

You hare since extendede~-

Inree thousand feet,

I will hand you an instrument marked by the stenographer
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Exhiblt "D", and which purports to be a map of the Midway

water=works system, and ask you if you ever seen that map

before? A, Yes sir,
Do you krow who prepared it? A, Yes sir,
Who?

George Barzee,

Did you assist in making the surveys from whizh it was
prepared? A, Yes sir,

Does that show the present extent of the Midway Water-works
system? A, No sir,

Doesn't it show the entire present extent?

No sir,

Vhat 1s shown here?

Just shows the main line from the spring until it hits one of
the main laterals in the system, When the system lg eventually
completed it will flow down what is known as Spring Town,

down below the town,

Parties cown in that portion you call Springtown are owners

of capital stock in the system?

Yes silr, 1t runs down below the town through all these varioua
bloaks, This 18 just showlng the fall and length of our
maln line and the bloecks in the town,

And it 1s the intention of the corporatior to eventually
supply all its shareholders?

All of its inhabitants down here who have not yet received the
water,

Do you sell any water to other parties that are not stooke
holders? .

The company ls not organized for commerecial business, it
simply supplies renters, Where a famlly comes 1in there and
has no stock, they will rent the water,

That is, residents of Midway?

That 1s residents of Midway only,

Vithin corporation limits? A, Yes,
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MR, A, C. HATCH: Outside of the corporate limits
also,
Do you extend the system to renters, non=-stockholders, outside
of the corporate limits®
We never have,
Now, coming back what is the approximate flow of the Gerber
spring?
About two second feet,
Do yéu know whether or not 1t has ever been measured by
engineers?
I triec to get Mr, Barzee to measure 1t, but it is very
diffiecult proposition, It flows out of the mountaln and
into this tank,
But the whole spring now flows direct into the tank?
At the very extreme head it does,
What goes to the Midway Irripgation Company is what £lowgew
the overflow from the tenk?
Yes sir,
For that they pay you a rental?
They pay uws a rental,

MR, WAHLQUIST: I offer this in evidence, Hxhibit D,
on behalf of the defendant Mldway Water Works Company.

THE COURT: It may be received,

CROSES EXAMINATION by Mr., A, C. Hateh,
How many inhabitants are there that can be supplied by the
water system?
Approximately between a thousand and eleven hundred,
At the present time?
At the present time,
That would include all of the residents below the Gerber apring
on the west slde of the Provo River in this valley, would it
not?
No sir, I don't think it would,
How many are there that could be supplied from your system with
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water?

I would judge about twelve hundred,
You don't know?

I don't know definitely,.
How many are now being supplied?
There is about nine hundred and SRaLaTUN L Rtchlselita
You think there are one hundred and fifty that should be that
are not supplieq? A, Yes sir.
Do you have any idea of the quantity of water necessary to
supply the people to whom it is furnished at the present time?
Where they have all those herds of stoek in the winter to
water as well as the people, I am afraid a six inch pipe would
not haul enough, still it was all we were able to put in at
present,
I thought you said an eight inch pipe?
That was just at the intake, Judge, just a short distance to
feed the intake pipe, '
You don't know=- any idea of the quantity of water that
flows in that pipe?
We have had engineers tell us, but I haven't the knowlecge,
What engineer?
Some Salt Lake engilneer, some of the best we could get down
there, I foeget his name,
Y14 you ever have a measurement of the Gerber spring flow
from the Gerber spring?

In the interest of the Midway Irrigation Company we measured
at it a time or two.
You never have used all of the water of that spring for any
purpose, your company, have you?

Ve could not haul it,
Sir?
We were not able to haul 1t, did not have a system to haul it,
And your present system won't hhul 1t?

I don't know until we get it completed just what portion she

will haul of it,
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Your eight inch pipe that you have at your head will not caryy
the waters that flow from the spring, will it®? .

If it were disconnected at the eight inch pipe she woulg
prétty close haul it.

You think if it was just an eight inch pipe a few feet long,
all the water of the spring would flow through it?

Yes, % all that is now flowing in the tank, I think it would
neayly haul it,

And without any pressure, would 1t?

It would have a certain bressure, tank being full,

Hoy deep is the tank?

How is that?

How deep is the tank?

It is about nine feet,

And what is¢ the shape of it-= oval ir the bottom?

Square in the bottom,

Square tank?

Square tank,

Why do you say the flow of that spring is about two second feet?

I have had those enginecrs estimate at it, and guess at it,
That 19 what we have always considered it to be,

You heard the testimony of Jorvis, did you not, in the Midway
Irrigation suit as to the flow of that spring?

No sir, I wasn't present. :

What engineer did you have here say it flowed about two
gecond feet?

George Larzee was one, and this Salt Lake engineer, I can't
call his name, told me 1t was about two second feet, as

near as he could estimate 1it,

What proportion of thé waters of the spring has the lidway
Weter Company ever used itself through itz plpes?

It is a hard question, Could I refer you to a pipe there,
That is a technical question, I can't answer that exactly,
Used all the pipe would haul, pipes we had in, I think

i1t would go through a three inch pipe under the pressure,
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You don't know what the head is, do you, on a three inch pipe?

That plan tells you the fall,

.Probebly your engineer can answer those questions,

MR, WAHLQUIST: ®#e can, if we can reach him, I
was under the impression the court wanted to get away on the
train, and I put in as much as I can,

The Midway Irrigation Company and the Midway Water Vorks
Company are composed of practically the same stockholders,

are they not?

To a certain extent,

When they were exchanging their irrigetion streams for this
Gerber spring they were trading with themselves?

Ne gir, not in that sense, |

Agreelng to seek the use of the irrigating stream and take it
through the pipe from a cleaner, purer source?

I would like to answer that question in my own way,
Yes gir, 1 have no objectilon,

Out first stockholders in the irrigation company today live
down on the bench south of Midway,

Pardon me, I am spealidng of the time this exchange was made.
Well, conditions exlsted the same then as now,

Very well,

And they are not interested in the Midway Water Works Companry.
Largest stockholders in the Irrigation Company are not parties
in the Water Works Company. They are two ceparate companiles,
How many of those larger stockholders are there?
Well, there is quite a number of them,

Isn't ninety per cent of the owners of the Midway Water Viorks
Company stockholders of the Midway lrrigation Company?

I don't thirk thet many, Judge. I judge ebout eighty per cent,

REDIRECT EXAMINATION by Mr., Wahlquist.
And you mean eighty per cent of the stockholders, not the
owners of eighty per cent of the stock?

I didn't catch you,
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I say you mean there are about eighty per cent of the stooke
holders that are members of the Irrigation Compaﬁy, anc not
the holders or owners of eighty per cent of the stook?
No sir, I mean elghty per cent of the Irrigation Company
owners own stock in the Micdway Water VYorks Company,
That 1s those who represent eighty per cent of the Irrigetion
Company's stock? A, Yes sir,
Qou}d be also interested--
In the water works,
But they are owners in the Irrigation Company as small holders,
compared with some larger owners who are not in the Water
Works Company?
Yes sir, great many cases,
MR, WAHLQUIST: I have here an annual report of the
water comnissioner of xkr Wasatch County for the year 1902
that shows that said water commissioner made a measurement of
the Gerber spring on August 6, 1902, and determined the water
to be 2,21 second feet, I woule liketo introduce that, if
you have no objection,
MR, A, C, HATCH: Who was this commissloner?
MR, WAMLQUIST: O, J, Call,
MR, A., O, HATCH: We object to that, he was not
a commigsioner of this court,
MR, WAHLQUIST: No, he was county water commissioner.
MR, A, O, HATCH: Object to it @s not the best
eviidences, In fact, we do not think it is any evidence of
the quantity of water in the spring.
MR, WAMLQUIST: It is the only evidence we have of
ary measurement ever beiﬁg made of the gtream,
| MR, A, ¢, HATCH: Object to that, it is now ehown
he 19 competent,
MR, WHMLQUIST: He is in Idaho, and I could not get
hin,
MR, A, C, HATCH: He was not in Idaho two days &ago,

he was 1n Heber Cilty.
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MR, WAHLQUIST; Yes, he was in Heber City Paturday,
I think,
THAR COURT: Objection is susteained.
MR, WAFLQUIST: I have two other witnesses, but their
testimony would be simply corroboerative.
THE COURT: Then that is all except the stipulation,
MR, CHASE HATCH: I have one witness I could put

on in relation to those lots.

ANTONE OLSEN, called and sworn, testifies as follows:

DIRECT EXMMINATION by Mr, Chase Hatch,
You are the Antone Olsen who was one of the defendants in
this action? A, Yes gir,
And are you thé owner of the north half of Lot 1, in Block
78 of Heber City Survey? A, Yes sir.
And do you know who i1s the owner of the south half of Lot 1?
Mrs, Olsen, that is Betsey Olsen.
One of the defendants here? he Yes,
When you acquired thosd lots from whom did you acquire them?
Anderson,
And have you any water right, or shares in the Wasatch
Irrigation Company covering that ground?
I ghould have,
Wag the gstock ever issued to you by the company?
NO,
And for that lot have you any c2redit on the books of the
company?
I don't know how that‘is. I get my water tlcket every year,
gso I must have,
But you have used water on there for how long?
Three or four years, ain't it, something like that, four years,
On the half of the lot where the house is standing, I have used

it for the last fifteen years.
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That is all I am talking about, is the half of the lot, and
that half of the lot did you ever receive any interest ir the
Wasateh Irrigation @ompany for it, that half lot where your

house is standing?
No, I have no paper.
But you have been lssued a tizket by the 21ty watermaster?
Yes sir, | |
And received water through the Wasatch Canal Company?
Yes sir.
And for that helf of the lot how much water have you received?
Seven~twelfths of a share,
Seven=-twelfths of a share? A, Yes’
For a half of the lot? A, Yes,
MR, CHASE HATCH: I will say, your Honor, we will
ask to put the secretary of the Wasateh Canal Company on as
to the interst shown by the books if we can get him here in

time,

MR, WAHLQUIST: This 1s the claim of Nels J, Johnson,
I will put in some proof on that, I will gsay 1n explanation
that Mr, Nels J, Johnson came in és an interpleader, He was
not served in the first instance, and ask either that his right
to the use of the water of ‘rovo river and its tributaries and
gprings for the purpose of running a flour mill be adjudged

and that he dlsclaimg any iInterest in the water for any purpose

exce'pt power purpose running through his mill,

NELS J. JOHNSON, called in his own behalf, being

first duly sworn, testifies as follows:

PIRKCT BXAMINATION by Mr, Wahlquist.
What 1is your name?
Nels,Joseph Johnson,

Where do you raside?
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Midway,
What is your business?
Running a flour mill..
Where is your mill situated?
It 1s situated in Midway between Heber and Midway.
What is it known usually?
feoples Roller Mills,
Wiﬁh reference to Provo river where is it situated, how far from
the river?
Well, it 1s situated I guess less than a guarter of a mile
from the river.
And whizh way from the Heber-Midway road?
West,
On which bank=-
It 1s between the Heber and Midway road, up on the north of
the road,
THE COURT: <+ saw it yesterday, large, big square
building.
Yea sir.
To the west side of the river? A, Yes sgir,
You read the complaint that you hawve filed here, did you?
Yes sir,
And the descriliption of the land ln that complaint, what does
that include?
I could not say as to the deseription of the land,
Not by directions, but what plece of ground is described in
that; 18 1t your mill and mill pond?
There is a mill and mill pond,
You have a deed for it?
Yes sir, but I couldn't say, I haven't read that for a long
while, I 2ould not give the deseription of that,
MR, WAHLQUIST: I think that i1¢ undenied, that is
a correct deseription,
Where do you get the water for supplying the power to run your

mld1L1?
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We get the water, part of it, out of the main Provo river, and
the other part out of what they call the Birkamshaw springs, I
guess, known as the Birkamshaw springs, There is a streanm
coﬁes from the river tumnnel or gulch tunnel, in a branch like
that cuts off, that runs in where the springs are., Then we
take that, put a dam across that part of the river-- I suppose
you would call it part of the river,
About how long is your canal there down from vour mill dam

to that?

I think 1t is about a mile,
Are there more than the Birkamshaw springs come into it during
the drrigation season? A, Yes gir.

It catches other seepages?
It catches other seepages, and then I have a pipe into the
main river, way up farther than that, twenty=-four inch diameter
plpe, I and some of the people use the water for irrization
purposes above,

They use the same diteh?
Same diteh, yes sir,
How much water do you use in your mill for running your mill?
Well, I think the capacity of the wheel is about twelve second
feet, We run about 40 horsepower,
Prior to your connecting up with the river, did you at any time
have to shut your mill to let the dmm £ill up?
Yes sir, at times we had to do that,

Slnce you connected up with the river, did you find it necessary
at any time to cloge down and let your dam f£ill up@
Not when the redervolr water 1s running., We can get all the
water we want then,

That 1s, even during £he extreme low water?

Yes sir, and there ig really no need of interfering with anybody.
What means have you for regulating the flow and preventing it
from standing in your mill pond, and shutting off?
We have a gate, a regular gate, and try to keep the mill pond

full,
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And spillway?

And spillway, yes sir, besides the water wheel,

Where does the water that flows over the spillway unite with
the water that flows through your wheel?

Goeg back into the river just a short distance, probably two

or three hundred yards,

Does the water from the spillway commingle with the water

that passes through the wheel before 1t reaches the river?
No'sir. '
Runs direct to the river?

Runs dlreect to the river;

tnd the water that rung through the wheel, what bezomes of that?
Goes, L think, to the river,

How far apart is the mouth of those two different channels?

L Suppose they would be two or three lundred yards.

ot two or three hundred yards?

Yes, one runs up the river fabther, and the otner down the river,
Are they both above the lower Midway dam?
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