IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DIS-
TRICT IN AND FOR UTAH COUNTY,
STATE OF UTAH.

i e L e e b T me——

CALEB TANNER,
Plaintiff,

vs

)
Provo Reservoir Company, %
a corporation, Provo )
Reservolr Water Users )
Company, a orporation, )
Blue Cliff Canal Company,a ) COMPLATINT,
corporation, North Union )

Irrigation Company, a cor= ;

poration, Prowo Bench Canal

& Trrigation Company, & cor~ )

poration, T.Fe Wentz as )

Commissioner of Provo River, )
Defendants, )

0--0-"’.-.‘.ﬂn--.-----—---n-—u.--nﬁ"-u--~_--

The plaintiff complains of the defendants and for
a first cause of action alleges,=

le That at all the times herein mentioned Provo
Reservolr Company was, and now is, a corporation, duly or-
ganlzed and exlsting under and by virtue of the laws of the

State of Utah., That ever since on or about the 22nd, day

~of July, 1924, Provo Reservoir Water Users Company has been,

and now is, a corporation, duly organized snd existing un-
der and by virtue of the laws of the State of Utah, That
each of sald defendants corporation Provo Reservolr Comnany
and Provo Reservolr Water Users Company are and were or-

ganized for the general purpose of acquiring water rights

for irrigation and other purposes and for distributing and
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disposing of the same and for the further purpose of ace
quiring, owing, using, controlling, supervising and oper-
ating water, water rights, water right projectg, and also
reservoirs, dams, diversion works, canals, laterals and

other works used in connection with water right projects.,

e That at all the times herein mentioned the
defendant Blue (Qliff canal Company was,and now is, a cor-
poration, duly oréaniaed and existing under and by virtue
of the laws of the State of Utah, and said corporation was
organized for the general purpose of acquiring, owning,
controlling and distributing water for irrigation and other
purposes, That said defendant corporafion owns or claims
to own some right, title or interest in and to the par-
ticular reservoirs, canals, diverting works and irrigation
system herelnafter mentioned and deseribed.

3. That the defendant North Union Irrigation Company
at all the times herein mentioned was, and now is, a cor-
poration, duly organized and existing under and by virtue
of the laws of the State of Utah, and said corporation was
organized for the purpose of acquiring, owning, controlling &
and distributing water for irrigation and other purposes,

That sald corporation owns or claims to own some right,
title or interest in and to the particular reservoirs,canals,
diverting works and irrigation system hereinafter mentioned
and described.

4. That the defendant Provo Bench (anal and Tr-

rigation Company at all the times herein mentioned was and
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1s a corporation, duly organized and existing under and
by virtue of the laws of the State of Utah; that said cor-
poration was ogranized for the purpose of acquiring, own-
ing, controllimg and distributing water for irrigation and
other purposes. That said defendant corporation owns or
claims to own some right, title ér interest in and to the
particular reservoirs, canals, diverting works and irriga-
tion system.hereinafter mentioned and described.

5. That “ne d efendants Provo Reservolr Company,

8 corporation, Provo Reservoir Water Users Company, a cor-
poration, Blue Cliff Canal Company, a corporation, North Union
Irrigation Company, a corporation, and Provo Bench Canal

and Irrigation Company, a corporation, each has its of fice
and principal'plaoe of business in Utah County, State of
Utah, and all of said defendant corporations are residents

of Utah County, State of Utah.

6. That the defendant T. F. Wentz now is, and for
many years last past he has been, the duly appointed, qual-
1fied and acting Water Commissioner for Provo River under
the appointment and orders of the above entitled Court in
that ecivlil actlon known and designated as - Cause No.2888 -
in the above entitled court. That said defendant T.F.Wentz
now 18, and for many years laat past he has been, under
the appolntment and orders of the above entitled Couri,in
actlve charge as said commissioner of the control, regula-
tion and distribution of all the waters of said Provo River
into various canals and irrigation works receiving water

from sald Provo RKiver. That 1t now is, and for many years
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last past 1t has been, the duty of the defendant Te Fo Wentz,
as sald ¢ ommissloner, to control, regulate and distribute the
waters of said Provo River in the main channel and bed of said
river and from the main channel and bed of said river into the
various canals and diversion works diverting, taking and re-
celving water frow sald Provo River.

7. That on or about the 4th., day of August, 1909,
one Jens Ce Jensen made and entered into a certain contiract
and agreement wlth the sald defendant Prove Reservoirp Company,
g8 copy of which sald contract 1s hevqé@ attached and marked a
"Exhibit A"; that saild contract was duly acknowledged so as to
entltle the seme to be recorded, and the same was afterwards
towlt: on Augubt 16,1909, duly recorded in the office of the
County Recorder of Utah Qounty, Utah, in Book 108 of mortgages,
at page 806,

8. That subsequent to the date on which said con-
tract was made and entered into between sald Jens ¢.Jensen and
the Provo Reservolr Company sald Jens ¢.Jensen did pérform all
things required to be performed by him thereunder and on or a
about the 29th. day of November,1918, sald defendant Provo Res~
ervolr Company made, executed and delivered to sald Jens Q.
Jensen & certaln deed for water right,a copy of which is here-
to attached and marked "Exhibit B."

9. That on or about the 28nd., day of September,1911,
sald Jéns CesJensen made and entered into a certaln contract and
‘agreement with the defﬁndant Provo Reservolr Company, a copy of
which 1s hercto attached,marked "Exlibit ¢," that said contract
was duly acknowledged so as to entitle the same to bhe recorded

and the same was thereafter on September 26th,1911, duly recor-
ded in the office of the County Recorder of Uteh County,Uteh,
in Book 126 of Mortgage. atm"&ge 690;that subsequent to the date
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the execution of
of /sald contract between said Jens C.Jensen and the defend-

ant Provo Reservoir Company, said Jens C.Jensen did perform
any and all things required to be performed by him thereunder
and on or about the 29th. day of November, 1918, said defen-
dant Provo Reservoir Company made, executed and delivered to
sald Jens C.Jensen a certain deed for water right, a copy of
which 1s hereto attached and marked "Exhibit p,"

9%e That on or about the <8the day of December,
1912, the defendant Provo leservoir Company made, executed
and delivered to said Jens G, Jensen one certain deed for water
right, a copy of which is hereto attached and marked "Exhibit
B."

10, That the particular contract hereirbefors
set out and referred to as Exhibit A, was duly recorded in
the off'ice of the Jounty Recorder of Utah County, Utah, in
Book 108 of mortgages, at page 305 thereof on or about the
16th. day of August, 1909, That the particular contract here-
inbefore set out and referred to as Exhibit C, was recorded
in the office of the County Recorder of Utah County, Utah,in
book 126 of mortgages at page 690 thereof on or about the
26th. day of September, 1911.

lle That said Preambles and Resolution of said
Provo Reservolr Company for.the year 1909 referred to in said

deeds contains the following,to-wits

"Whereas, Provo Reservolr Company,a corporation
1s the owner of certain water rights and applications
to appropriate waters for irrigation purposes, des=-
cribed in 1ts articles of Incorporation, and intends
to secure other water rights and interests in addition
thereto; which appropriations,rights and interests it
proposes to utilize for the purpose of furnishing a

more adequate supply of water with which to irrigate
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the lands described in the applications to appropriate
water for irrigation, etc., above referred to, together
with other lands that are capable of irrigation

with waters f rom Provo river, known as the Provg River
System; and whereas, in order to hold said water rights
and applications to appropriate waters, 1t is by law °
required that the waters applied for and thereby covered
be utilized for the irrigation of the lands described 1n’
the said applications therefor; and whereas 1in some of
the applications for said appropriations, large areas

of land upon which it is intended to use saild waters

are described; and whereas, persons and parties, othép
than this corporation, own the land so described, and up-
on which it is intended to use said waters, it becomes
necessary, in order to apply said water upon s8aid lands
that this company as the owner and holder of said watpp'
rights, and the owners of said lands upon which it is

to be used, enter into agreements and Stipulations, spec-
1fying the terms and conditions upon which said land
owners will purchase and utilize said waters;"

12, That said Preambles and Resolutions of said
Provo Reservoir Company for the year 1909, following the

part thereof hereinbefore quoted in Paragraph 11 herein fur-
ther contains the following provisions, to-wit:

"Therefore be it Resolved, That this Company, by
and through its President, is hereby authorized and eme
powered on behalf of and as the act and deed of this
corporation to enter into contracts in writing with
such of the owners of the lands described in said ap=
plications and the owners of such other lands as may
be irrigated from said system, as will subscribe for
water rights under any of the rights, or applications
now owned and held by this Company and any other rights,
appropriations, or interests which said Compuny may
hereafter acquired, to waters for said system,"

13, That said Preambles and Resolutions for said
year 1909 contains the following further provisions, to-
wit

"In order to convey the waters from the several
points of diversion named in sald application, and
from the points where the Company has o may acquire
rights, the Company shall build a substantial canal
system, consisting of reservoilrs, earthen or concrete
canals, concrete or other substantial flumes, tunnels,
and wood or steel pipes, for the purpose of storing
and conveying sald waters to a point located near the
center of Section 12, in Townshlp 6 South, of Range 2
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East, of Salt Lake Meridiap, to be known as the
point of General Delivery.

"The Company agrees, that when the said con-
tract price for any of the said water rights and the
water rates hereinbefore provided for, shall have
been fully paid, and the conditions by the Consumer
covenanted to be performed, have been complied with,
i1t will execute to and in favor of said Consumer,
his heirs and assigns, a deed, conveying to him, or
them, the sald water right, together with such pro
rata interest in sald system as his interest in
sald water rights shall represent; and thereafter, as
to him, the annual rates for maintenance and repair
of the system hereinbefore provided for, shall cease,
and he shall become an owner in fee simple of an undivided
interest in sald system to the extent of the ratio
which the number of acres and class of right purchased
or acquired by him shall at such time or at any sub=-
sequent time bear to the entire number of acres and
class supplied with water from said system,"

""he Company reserves the control, management,
operation and regulation of the said system until
Januapry lst, 1920, after which time, such control,

etc., shall be exercised by those interested in pro-
portion to their respective interests,"

14, That the Preambles and Resolutions of said
defendant Provo Reservolr Company for the year 1911 refer-
red to in said ¥xhibit "p" contains a provision identical
with that part of the Preamble for the year 1909 hereinbefore
set forth in Paragraph 11 hereof.

15, That the Preambles and Resolutions of said
defendant Provo Reservoir Company for the year 1911 referred
to in sald Exhibit "D" contains the following further pro=-
vision, =

Y PHEREFORE BE IT RESOLVED, That this Company, by

and through its President or Vice~President, thereun-
to hereby authorized, enter into contracts in writing
with such of the owners of the lands described in said
applications and the owners of such otheér lands as may
be irrigated from said system, as will subscribe for
water rights under any of the rights or applications
now owned and held by this “Yompany and any other rightas,
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appropriations or interests which said Company may
hereafter acquire, to waters for said system,™

"The Company agrees, that when the said con-
tract price for any of the sald water rights and
the water rates hereinbefore provided for, shall have
been fully paid, and the conditions by the Consumer,
covenanted to be performed, have been complied with,
it will execute to and in favor of said Consumer,
his heirs or assigns, a deed, conveying to him, or
them, such pro rata interest in said system as his
(or their) interest in sald water rights shall pe-
present; and he (or they) shall become owner (or
owners) in fee simple of an undivided interest in
sald system to the extent of the ratio which the
number of acres and class of right purchased or ac-
quired by him (or them) shall at such time or any
subsequent time bear to the entire number of acres
and class supplied with water from said system, Pro-
vided; That if such payment be made and such deed
- be lssued prior to the 1lst day of January, A.D. 1920,
1t shall not become operative absolutely until after
sald date, and the annual rates for maintenance and
repalr of the system hereinbefore provided for shall
continue until the saild lst day of January, A.D,1920,"

"The Company reserves the full and complete con-
trol, management, operation and regulation of the
sald system until January lst, 1920, after which time
such control, etc., shall be exereised Jointly by
the Company and those interested in proportion to
tnelr respective interests."

16, That pursuant‘to sald Preambles and Resolu-

tions of said defendant Provo Reservoir Company for the

years 1909 and 1911, said defendant Provo Reservoir Company

constructed an 1rr1gaﬁion*system consisting of reservoirs,

canals, flumes, tunnels, pipes and diverting works for the

purpose of diverting and conveylng the waters by 1t deeded

as hereinbefore alleged to sald Jens C, Jensen, and other

holders of similar contracts and deeds from said defendant
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Provo Reservoir Company to the point of general delivery
mentioned in sald Preambles and Resolutions towit:

"To a point near the center of Section e

Township 6 South, Range 2 East of the Salt Lake
Base and Meridian in Utah County, Utah.!

That said defendant Provo Reservoir Company con-
structed a cenal extending from a point in Provo Canyon known
as Helselt's in Utah County, Utah, thence down said Provo
Canyon on the southerly side thereof to the mouth of said can-

s

yon, thence west across Provo River and onto the bench on the
westerly side of sald Provo River near the mouth of sald cane-
&on to a point approximately the center = of Section 12,70own-
ship 6 South, Range 2 Bast, Salt Lake Base and Meridian - said
polnt being the point of general delivery referred to and desge
cribed 1n sald Preambles and Resolutions of said defendant
Provo Reservoir Company for the years 1909 and 1911.

That sald course of said canal is more particularly

described as follows, towits

Beglnnlng at a point South 48¢ 52' West 1320 feet
from the quarter corner between Sections 5 and 6,Town=
shlp 6 South,Range 3 Hast, Salt Lake Base and Meridian;
thence along & course south 43¢ 30' West 2510 feet, the
canal curving away from the course to the left reaching
a maximum of 160 feet therefrom at a point 660 feet from
the beginning of the course; thence continuing the canal
reaches coinclidence with the course at a point 1485 feet
from beginning; thence continuing along sald course to
1ts termination; thence

_ South 34e West 3000 feet, the canal curving away
from the course to the left reaching a maximum distance
therefrom of 310 feet at a point 530 feet from the be-
ginning of the course; thence reaching coincidence with
the course at a point 2245 feet from its beginning;
thence along said course to its termination; thence

North 80e 30! West 1000 feet; thence South 56e
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30! West 900 feet; thence West 2280 feet to the head
of the Iona Lateral being 630 feet West of the cen-
ter of Section 12, Township 6 South,Range 2 Rast of
Salt Lake Base and Meridian, which said point is the
point of general delivery referred to in the pPre-
ambles and Resolutions of the said Provo Reservoir
Company for the years 1909 and 1911, hereinabove re-
ferred to, and which said point is also the point of
diversion of the Iona Lateral from said canal herein-
above specifically described.

17. That said defendant Provo Reservoir Company,
subsequent to the execution of the said contracts with said
Jens C.Jensen, as hereinbefore alleged and described, entered
upon the duty of making delivery of the waters mentioned in
and represented by sald contracts and deeds, copies of which
are hereto attached,- to a point near the center of said Sec-
tion 12 - the point of general delivery, and to the head of
sald Iona Lateral, for the use and benefit of said Jens C.
Jensene.

18, That on or about the 2nd. day of July,1924,

certaln holders of deeds from said defendant Provo Reservoilr

Company identical in terms with the deeds so mede and exe g™

ecuted and delivered by said defendant Prove Reservoir Com-
pany to said Jens C.Jensen, and others,including the said de-
fendant Provo Reservoilr Company organized a corporation known
as Provo Reservoir Water U§ers Company,which said corporation
is named as a defendant herein¥ That sald defendant Provo Res-
ervolr Waﬁer Users Company since 1ts organization has assumed

and attempted to distribute,and now assumes and attempts to
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distribute and claims the right to distribute the waters

of said irrigation system; that the defendant Provo Reser-
volr Company and the defendant Provo Reservoir Water Users
Compvany now assume to direct the d efendant 1.7, Wentz as
said water commissioner of sald Provo River in the distri-
bution of all of the waters in said Provo Reservoir Company's
Provo River irrigation system; that the defendant T.F.Wentz,
as sald commlssioner now assumes that the defendant Provo Res-
ervolr Company and the defendant Provo Reservoir Water Usefs
Company have the right to direct the alstribution by him of
the waters so granted and conveyed to the said Jens C., Jensen
by the defendant Provo Reservoir Company as represented in
sald deeds, copies of which are attached hereto.* That neither
sald Jens C. Jensen nor this plaintiff, has assigned to said
Provo Reservolr Water Users Company any of the said water
rights represented by said deeds, copies of which are ate
tached hereto.+ Neither has said Jens C; Jensen, nor this
plaintif% in any manner, or at all, authorized or directed
sald defendant Provo Reservoir Water Users Company to dis-
tribute said waters represented by said deeds. Plaintiff
further alleges that he is informed and believes that said

defendant Provo Reservoilir Water Users Company has no right, «

-

”

title or interest in the said irrigation system of said
Provo Reservolr Company, or in the said canal so con-
structed by sald Provo Reservolr Company,and particularly des-

cribed in Paragraph 16 herein, except such interest as has
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been transferred to said defendant Provo Reservoir Water
Users Company by the owners of water rights in said defen-
dant Provo Reservoir Company's irrigation system, and such
other interests as may have been conveyed to it by the de-
f'endant Provo Reservoir Company.

19. That on or about the 3rd. day of March, 19285,
sald Jens C. Jensen, by good and sufficient deeds, mede, ex-
ecuted and delivered by him to the plaintiff, duly sold and
transferred to the plaintiff all his right, title and inter-
o8t in and to the water and water rights, together with all
other rights represented by the said deeds so executed and
delivered to the sald Jens C. Jensen by the defendant Provo
Reservolr Company, copies of which are attached hereto and
marked Bxhibits B, D and E, and that the plaintiff at all
times since sald 3rd. day of March, 1925, has been, and now
18, the owner and entitled to the use of sald water rights
and all other rights and privileges represented by said
deeds. |

20, That the plaintiff has not conveyed to saic
def'endant Provo Reservolir Water Users Company, or to any
one else, any of the said water rights and privileges deeded
and transferred to the plalntiff by said Jens C.Jénsen as
hereinbefore alleged. Lhat the plaintiff now is, and at all
times since the third day of March, 1925, he has been, the
owner of all said water rights and privileges; that at all

times slnce the third day of March, 1925, the plaintiff has
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been, and he now is, a jolnt owner with the defendants
herein of the said irrigation system constructed by the de-
fendant Provo Reservolr Company, as hereinbefore alleged,
That at all times since the third day of March, 1925, the
plaintiff has been, and now is, a joint owner with the de-
fendants herein of saild canal constructed in Provo Canyon
as hereinbefore alleged, and particularly described in
Paragraph 16 herein, and plalntiff, ever since the third
day of March, 1925, has been, anq he now 1s, a tenant in
common with the defendants herein‘in sald canal and a tenant
in common with the defendants hereiln in and to any and all
interest in saild lrrigation system so constructed by the
defendant Provo Reservolr Company, as hereinbefore alleged.
2le That under saild contracts and deeds, copiles
of which are attached hereto and marked Exhlbits A.B.Ce.D
and E, and by virtue of the transfer of the rights and
interests represented by sald contracts and deeds to the
plaintiff by sald Jens (. Jensen, the plalntiff became
and now 1s a tenant 1in common and joint owner with the de-
fendants herein of the said canal and irrigation system,
That plaintiff has the right to flow and convey thefain
the waters represented by said deeds from the said Provo
River through said canal and lrrigation system to thg said
point of general delivery mentioned in said Preambles and
Resolutions hereinbefore referred to, to-wit:

: "Po a point near the center of Section 12,
Township 6 South, Range 2 East, Salt Lake Base and
Meridian, in Utah County, Utah,"

and to the head of sald Iona Lateral, and plaintiff is the
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owner of sufficient capacity in said canal and irrigation
system to flow and convey said waters through the same to
sald point of general delivery.

22, That the above entitled Court in a certain
civil action heretofore determined by said Court, to-wit:
Civil action 2888, appointed one T.F. Wentz, defendant
herein, as water commissioner for Provo River for the pur-
pose of controlling, reguiating and distributing the waters
awarded by the Decree in said cause from said Provo River
into and through the diversion works, canals and laterals
taking and recelving water from said Provo River., That
the sald Court In sald cause reserves Jurisdiction of the
partles and subject matter in said cause for the purpose
of administering the control, regulation and distribution
of the waters of sald Provo River, and particularly for
the purpose of controlling, regulating and distributing
from sald Provo River any and all waters awarded by said
decree in sald cause, That ever since the said cause was
determined by the above entltled court the defendant T.F.
Wentz has at all times been, and he now is, the duly ap-
pointed, qualified and acting water commissigper of Provo
River for the purpose of controlling, regulating and dis-
tributing the waters awarded by the decree in said cause
from said Provo River 1nt6 and through the diversion works,
canals and laterals taking and receiving water from said
Provo River., That the waters and water rights represented

by saild deeds, copies of which are attached hereto and
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marked Exhibits Be D and E, were, and at all times have
been, since the entry of the decree of said Gourt in said
cause No.2888 Civil, waters which were awarded and decreed
under said Decree; and which always have been, since the
entry of sald Decree, waters within andfundér the juris-
diction and control of the defendant T, F. Wentz, as said
Water Commissioner.

23, That the defendants herein wrongfully
assert and claim that the plaintiff, as the successor in
interest of sald Jens C.Jensen in and to the water rights
and privileges repfesented by the deeds, copies of which
are hereto attached and marked "Exhibits B, D and E, owns
no oapaoity in and no right to £ low o convey the said
waters represented by sald deeds through the main canal
of the Provo Reservoir Company's Provo River irrigati on
system, as hereinbefore in Paragraph 16 particulaerly des-
cribed, and sald defendants w:ongfully assert and claim
that the plaintiff has no right to flow or convey said wat-
ers through saild canal to said poilnt of general delivery
mentioned in sald Preambles and Resolutions of the defen-
dant Provo Reservolr Company for the years 1909 and 1911,
to~wit:-ﬁo the center of Section 12, Township 6 South,
Range 2 East of the Salt Luke Base and Meridian,- and to
and into: the sald Iona Léteral hereinbefore referred to;
and sald defendants now wrongfully assert and c¢laim that
this plaintiff has no righﬁ or interest in or to the waters

which flow through said mailn canal of sald Provo Reservoir
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company's Provo River ierigation system; that saild claims
of said defendants, and.eadh of them, are adverse to and
against the rights of this plaintiff as the owner of the wate
er, water rights and privileges evidenced by saild deeds and
thr right of the plaintiff to flow the waters evidenced by
sald deeds through said canal and irrigation system; and
8ald clailms of said defendants and each of them, are ad-
verse to and against the rights of this plaintiff as the
Joint owner with said defendants of said canal and irriga-
tion system and are adverse to and against the#plaintiff as
the owner of capacity in sald canal and irrigation system
for flowing the waters cvidenced by said deeds through said
etinal.and irrigation system, and said claims of said defen-
dants, and each of them, are adverse to the rights of this
plaintiff as a tenant in common and joint owner of said canal
and the lrrigation system of sald defendant Provo Reservolr
Company's Provo River Irrigation systems

24, Plaintiff further alleges that he has no
accurate knowledge as to the exact number of acres of primary
water right which the defendant Prove Reservoir Company has
heretofore disposed of under its preambles and Resolutions
for the years 1909 and 1911; that plaintiff cammot definitely
state what proportion of the waters heretofore and now owned
by the defendant Provo Reservoir Company and the defendant
Provo Reservolr Water Users Company plaintiff is entitled
to receive by reason of his ownership of 20=1/3 acres of

primery water right evidenced by the deeds, copies of which
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are attached hereto and’marked #xhibits B, D and E, Plain-
tif £ further alleges that he is the owner of and entitled to
the use of such proportion of the said waters of Provo River
heretofore or now owned by the defendant Provo Reservoir
Company, or the defendant Provo Reservoir Water Users Company,
as said 20-1/3 acres of primary water right bears to the
total number of like units of said primary water right sold
or disposed of by said Provo Reservoir Company, and that said
plaintiff'is the owner of the right to flow and gonvey his
proportion of said primary water right from said Provo River
through the main canal of the Provo Reservoir Comnany's

Provo River irrigation system, which said canal is partic-
ulafly described in Paragraph 16 herein, to and into said
Iona Lateral neér the center « of Section 12, Township 6
South, fange 2 Hast of the Salt Lake Base and Meridian, in
Utah County, Utah,

As and for a second cause of action the plaintiff
complains of the defandants and allege,=-

1. FYlaintiff hereby adopts and reiterates Par-
agraphs numbered 1,2,3,4,5,6,7,8,9,10,11,12,13,14,15,16,17,
19,19,20,21, and 22. of plaintiff's first cause of action
herein, and each and every allegation contained in said Par-
agraphs és and for Paragraphs 1,2,5,4,5,6,7,8,9,10,11,12,13,
14, 16,16,017, 18, 19, 20521, end 22 of plaintiff's second cause
of action agalnst the defendants herein, the same as if said
paragraphs and each and every allegation contained therein

were gset forth in full herein.
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28. Plaintiff further alleges that he is the
owner of 2,52 cubic feet per second of flow of the watenrs
of Provo River, which said waters were awarded, adjudged
and decreed to John D. Dixon in the decree of the above en-
titled Court in that certain action determined by said
Court, towit:; Civil Action No.2888; that said 2,52 cubie
feet per second of water at all times since the entry of
sald decree in said cause has been and now is, "transfered
water," as defined in Sub-division A of Paragraph 33 of the
sald decree; that said paragraph of said decree provides,-
that sald 2.52 cubic feet per second of water is water that
the owner thereof has the right to divert and flow over the
Olmstead dam in Provo Canyon, Utah County, Utah, and that
the owner thereof has th: right to divert sc«id waters from
sald Provo River at a point near the mouth of Provo canyon,

24. Plaintiff further alleges that during the
lrrlgation season of each and every year therelhas been and
there now is, and plaintiff is informed and believes and on
sald information and belief plaintiff alleges, that there
will continue to be an unused capacity in the ssid canal
constructed by the defendant Provo Reservoir Comvany, as
hereinbefore alleged, which said canal 18 particulsarly dege
cribed in Paragraph 16 hegein from the point of diversion
thereof tb a point near the center of Section 12, Township
6 South, Range 2 Bast, Salt Lake Base and Meridien; that there
has been and now is, ard will continue to be, unused capacity

in said canal during the lrrigation season of each vear;
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that plaintiff as a tenant in common and joint owner of said
canal is entitled to the use of sald unused capacity in said
canal; and that plaintiff, as a tenant in common and joint
owner of said canal,.is entitled to the use of any unused
capaclty therein at any and all times; that plaintiff, as

the owners of said €.52 cubic feet per second of water of
Provo River has the right to divert the same from said rivep
at the point of diverslon of the canal described in Paragraph
16 herein,

26, That plaintiff now desires to use the unused
canal capaclty in the sald main canal consﬁructed by said
defendant Provo Reservoir Company and particularly described
in Paragraph 16 herein during such portion of each and every
year when said canal shall have an unused capacity, for the
purpose of diverﬁing from Provo River into said canal and
for the purpose of flowing through said canal to about the
center of ~ Sectlon 12, Township 6 South, Range 2 Hast, Salt
Lake Base and Meridlan - and into the sald Iona Latersl the
gald 2,62 cublec feet per second of water hereinbefore men-
tioned, to be used by divers persons using or capable of us=-
ing waters through and from the said Iona Lateral, Plaintiff
further élleges that as %aid tenant in common in and to sald
canal that he i1s not obligated to any of his co=tenants in
gald canal, or to the defendants herein, or either of them,
for any charges of any nature whatsoever, or at all, on
account of his use of any unused capaclty in saild canal,ex~

cept for any increase in the cost of the distribution of the
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waters of said canal caused by his use thereof, and plaintiff
alleges that his use of any unused capacity in said canal
will cause no increase in the cost of the maintenance or op-
eration of said canal.-

26« Plaintiff further alleges that the defendants,
and each of them, wrongfully assert and claim that the plain-
tiff has no right to use the unused capacity in said main
canal for the purpose of flowing through said canal the said
2.52 cublc feet per second of water hereinbefore mentioned,
and defendants, and each of them, wrongfully assert and claim
that the plaintiff has no right to use any unused capacity
of sald canal of the Frovo Reservoir Company's Provo River
irrigation system for flowing any water through said canal ,
and the defendants, and each of them wrongfully agsert and
claim thet this pleintiff must pay to the defendant Prove
Reservolr Company and the defendant Provo Reservoir Water
Users Company a rental for the use of any unused capacity in
gald main canal of said Provo Reservoir Company's Provo River
irelgetion system when plaintiff shall use any unused capacity
of said canal for flowing water therein.

27. That the defendant T.F. Went,, as water com=-
mlssioner of sald Provo River under the appointment of the
above entitled Court, as hereinbefore alleged, has the active
charge, supervision, contyol and distribution of water from
saild Provo River into said main canal, and said defendant
Tl Wenﬁz has heretofore wrongfully refused, and he does
now wrongfully refuse, and said defendant threatens to con-

tinue to wrongfully refuse to divert any of the said waters
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owned by this plaintiff into said main canal of said Provo
Reservolr Company's Provo River Irrigation system, or to
permit the saild waters of the plaintiff to flow through

sald canal. That said waters owned by the plaintiff, which
plaintiff has heretofore sought and now seeks to use and
flow through saild main cenal were and are waters which have
heretofore been awarded, adjudged and decreed to plaintiff's
prédecessors in interest in a judgment and decree made and
entered by the above entitled Court in said Gause No.2888
civil hereinbefore mentioned, and said waters are under the
Jurisdiction, control and supervision of the defendant T.F.
Wentz as water commissioner; that said defendant T.F.Wentg
as sald water commlissioner 1s amenable and subject to the
orders of this Gourt with respect and in relation to the dis -
tribution of said water.

28. That each and all the claims and assertions
of the defendants, and each of them, are wrongful and with-
ont any right and are adverse to and against the rights of
plaintiff as a joint owner of and tenant in common of said
mein canal hereinbefore in Paragraph 16 mentioned and des-

cribed.

As and for a third cause of action against the
defendants herein the plaintif f complains and alleges, -

1. Plaintiff hereby adopts and reiterates PpPar-
agraphs numbered 1,2,5,4,5,6,7,8,9,10,11,12,15,14,15,16,17,
18,19,20,21 and 22 of plaintiff's first cause of actlion
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herein, and each and every allegation contained in said
Paragraphs as and for Paragraphs 1L Bl Dy, 5 5\ 1 133, €5 1), AL
12,15,14,15,16,17,18,19,20,21 and 22, of this plaintiff's
third cause of action against the defendants, the same as
if each of said Paragraphs, and each and every allegation
therein contained were set forth in full herein.

28, Plaintiff further alleges that the defen-
dant Provo Reservoir Water Users Company is a corporation,
formed by persons, numerous of which at the time of the
formation and organization of said corporation owned and
held deeds from the defendant Provo Reservoir Company for
acres of water under the Preambles and Resolutions of said
Provo Reservolr Company for the years 1909 and 1911.

‘ 24, The sald Preambles and Resolutions herein
referred to for the year 1909 provide,=- that an acrs of pri=
mary water right shall entitle the holder of such to ir-
rigatlion water sufficient for the irrigation of one acre of
land at a duty not greater than 76 acres of land to each
second foot as & low water right, and as a high water right
at a duty of not more than fifty acres per second foot; That
the sald Preambles and Resolutions for the year 1911 pro-
vide,- the same duty for water except that the duty for high
water 1is fixed at not greater than seventy-filve acres per
second foot of water, The Articles of incorporation of
Provo Reservolr Water Usefs Company provide;— that a share
of full water right stock entitles the owner to a pro rata
share of the water of the company but not to exceed one-

gseventy~£ifth (1/75th.) of a second foot per acre of water
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from January 1lst, to June 15th, and from July 1st., to Octe-
ober 1lste. not to«axceeéjgﬁe~hundredth second foot of water
per acre. .

25, That on the 4th, day of August, 1909 and
at all times thereafter, and to and including the 29th. day
of November, 1918, said Provo Reservolr Company was the owner
and holder of water rights in its Provo River irrigation |
system sufficlent to supply the 20-1/3 acres of water rep- .
resented by the deeds, coples of which are attached hereto,
with the PiHieamm amount of water therein provided, and with
water sufficlent to irrigate 20-1/3 acres bf land throughout
the irrigation season of each and every year with a duty of
not more than seventy-five acres per second foot and to ipr-
rigate ten acres during the high water season on a duty of
not to exceed fifty acres per second foot.

26, That subsevuent to the execution of the
contracts, coples of which are attached hereto as Exhibiﬁs
A and C, the Provo Reservoir Company issued numeroué other
contracts of like character, the number of which is not known
to plaintiff, Plaintiff eslleges on information and belief
that prior to the issuance to plaintiff's assignor Jens C. /%
Jensen of the deeds, Exhibits B.D and E, Provo Reservoir Com-
pany issued approximately 240 deeds for water rights, many
of vhich are of like character as Exhibits B, D and H attached
hereto, and that meany and numberous of such deeds have been
assigned end set over to Provo Reservoilr Water Users Company,

defendant herein, for its full water right stock,

27, That under the saild contracts ond deeds
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herein set forth as Exhibits #;B, C, D and E attached here-
to, plaintiff has a right to the use of and is the owner of
sufficient of the wuters of Provo Reservoir Company's Provo
River irrigation system to irrigate 20-1/3 acres of land
through the 1rrigation season of each and every year, towit:
to the 15th., day of September on a duty not greater thun
seventy-five acres per second foot and ten scres thereof dur-
ing high water period on a duty of no#ug:;a than fifty acres
per second foot.

28. Plaintiff alleges on information and belief
that numerous decds for water rights to divers persons have
been executed by Provo Reservoir Company subsequent to the
recordation of contracts, Exhibits A and ¢ attuched hereto,
and thet the defendant Provo Reservolr Wuter Users Company
has acquired numerous of the rights under said deeds in ex-
change for its fullwater right stock. Plaintiff further al-
leges that said 20-1/3 acres of primary water right owned
by plaintiff, as evidenced by said deeds, =Exhibits B, D,
and E have priority over any and all deeds issued by de-
fendant Provo Reservoir Company subsequent to the recordu-
tion of the contracts, coples of which are attuched hereto
and marked Exhibits A and C, and that as against any and all
of sald defendants and persons whomsoever who hold such deeds,
or deeds 6f similar character, or contructs of like character
issued since said deeds, coplies of which are attached hersto,
the plaintiff has a right to irrigation waters from Provo

Reservoir Company's Provo Hiver irrigation system to the
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amount specified in said deeds, towit‘ sufficient to irrigate
20-1/3 acres of land on a duty of not greater than seventy-
five acres per second foot throughtut the irrigation season
of each year and up to and until September 15th, of each and
every year,

29. That the Articles of Incorporation of said
“rovo Reservoir Water Users Company provides, among other

things,= that stock in sald corporation shall be i ssued one

S

full water right share thereof to any person who transfers
to sald corporation one acre of primary water pight such as
1s represented by deeds, coples of which are attached hereto
and merked Exhibits B, D and E.

| 30, That said articles of Incorporation of the
defendant Provo Reservoir Water Ysers Company assumes to pre=
_ vi&e and the defendan® herein assert that the shares of stock
issued by said Frovo Reservoir Water Users Company in exchange
for acres of water right identical with the rights repre-
sented by the deeds, copiles of which are attached hercto,
are superior to and represent a greater water right than the
acres of primary water right represented by said deeds, That
sald defendant Provo Reserveir Water Users Compsny assumes
to issue one share of 1ts full water right stock for and in
exchange for one acre of primary water right“as’represented
‘by deeds, coplies of which}ére attached hereto, but that the
said Artiéles of incorporation of Provo Reservoir Water Users
Company provide a greater duty of water for full water right

stock, towitf that the quantity shall not be greater than one=-
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seventy-fifth second foot per acre.

S5l. That each andall of the defendants herein
wrongfully assert and claim that the sald shares of full
water right stock issued by the said defendant Provo Reser-
volr Water Users Company are superior to and represent a
greater water right than an acre of primary water right as
represented by the deeds, copies or which are hereto at-
tached. That ever since the organization of the defendant
corporation Provo Reservoir Water Users Company, defendants
herein have repéatedly and continuously given forth in speech
and stated and asserted that a share of full water right
stock lssued by the said defendant Provo Reservoir Water Use
ers Company represents a water right which is superior to and
greater than the water right represented by an acre of pri-
mary water as represented by the deeds, copies of which are
heretc attached, and that the water right represented by an
acre of primary water right, as evidenced by said deeds,
sopies cof which are hereto attached, is inferior to and de-
ficient in quantity to the water right represented by a share
of the full water right stock of the defendant Provo Reservoir
Water Users Company. That sald statements and assertions so
made and glven forth by the defendants are untruw and have no
foundation in fact, and sald statements and assertions are
a slander on the plaintiff's title to the water rights repre-
sented by the deeds, copies of which are hereto attached,
Plaintiff alleges on information and belief that the defene
dants will continue in the future, unless enjoined from so

doing by the ebove entitled Court, to put forth and promui-
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gate saild wrongful and unture statements and assertions,
Plaintiff further alleges that any and all of the claims and
assertions of the defendants that a share of full water right
stock 1ssued by the defendant Provo Reservoir Yater Users
Company 18 superior to and represents a greater water right
than an acre of primary water as represented by the defen-
dants deeds hereto attached, are wrongful and unlawful and
have no basis iIn fact and are adverse to and against the

rights of the plaintiff herein, to an equitable distribution '5

to him of the said waters of sald irrigation system to which
he is entitled as the owner of the water right represented
by the deeds, coples of which are hereto attached, and are
adverse to his right to receive of the waters of said Provo
River a quantity of water for each aore of said primary
water pright held and owned by him as in said Preambles and
Resolutions of Provo Reservoir Company for the years 19090 and
1911 provided, and as hereinabove stated, |

52, That sald defendant T.,F. Wentz, as said water
commissioner, has heretofore wrongfully and without right,
refused, and does now wrongfully and without right refuse,
and he does now threaten to continue to wrongfully and withe
out right refuse to distriﬁute to the plaintiff a quantity
of water for an acre of primary water right such as is repre=
sented by the deeds, coples of which are hereto attached,
equal in amount to the qQuantlity of water actually and in fact

owned by the plaintiff as the owner and holder of the 20-1/3
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acres of water right represented by the sald deeds, copies

of vhich are hereto attached and marked Exhibits B, D and H.

As and for a fourth cause of sactlon agalnst the
defendants herein the plaintiff complains and alleges,«

le Plaintiff hereby adopts and relterates Par-
agraphs numbered 1,2,3,4,5,6,7,8,9,19,11,12,13,14,15,16,17,
18, 19, 20, 21 and 22 of plaintiff's first cause of action
herein, and each and every allegatlon contained in saild
paragraphs, as and for Paragrhpha 1,&,5,4,5,6,7,8,9,10,11,12,
13,14,156,16,17,18,19,20,21 and 22 of this pleintiff's fourth
cause of actlon agalnst the defendants the same as 1f each of
sald paragraphs and each and every allegation therein contained
were set forth in full herein,

25, That the said preambles and Resolutions of 1909
and 1911 hereinbefore referred to,.emch provides that a maine-
tenance fee of $1.50 per acre shall be patld by the owner of
acres of primary water right to defendant Provo Reservoir
Company for each acre of primary water right 80ld by the said
defendant Frovo Reservolr Company until the contract price
of sald water right shall be pald in full,

24, That the predecessﬁgy In interest of the plain-
t1ff 4n and to the 20~1/3 acres of primary water right re-
presented by the deeds coples of which are hereto attached,
pald in full to the defendant Provo Reservoir Company for
any and all water rlghts répresented by the sald deeds prior

to the execution and dellvery to him of said deeds by the said
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def'endant Provo Reservoir Companye

25, That said Preambles and Resolutions for the
years 1909 and 1911 contain no provisinn whatsoever reguir-
ing plaintiff, as the owner and holder of the water rights
represented by the sald deeds, to make any payment or
specifying the amount of any paymenf to be MBde by the plain-
tiff to any one on account of his ownership of said water
rights for the malntenance of said main canal in paragraph
16 hereof described, or for or on account of any cost of
distribution of sald waters represented by said deeds ex-
coept as herelnbefore stated,

26. That sald preambles and Resolutions for 1909
and 1911 provide that the water represented by the said
deeds shall be conveyed by Provo Reservolr Compeny to a point
near the center of Section 12, Township 6 South, of Range
¥ Bast, Salt Lake Meridién, known as the point of general de-
livery: that sajd Preambles and Resolutions specifically
provide that the holders of deeds such as those copies of
which are attached hereto, shall provide for themselves the
means of distribution of any and all water represented by
such deeds from sald point of general delivery hereinbefore
referred to, to the place pf use of said water{by the owners
thereof,

27, That notwithstanding the provisions of the
said preambles and Resolutions for the said years 1909 and
1911, the said defendants herein, and seach of them, wrong-
fully and without any right whatsoever; asgert and claim
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that plaintiff is required to pay and, on account of his
ownership of the water fights represented by the said deeds,
copies of which are hereto attached, must pay charges and
costs of maintenance of the Provo Reservoir Company's Provo
River irrigation system for the maintenance of canals and
distribution of water thereiln to pointsAczV beyond the said
point‘of general delivery as fixed Iin the sald Preambles and
Resolutions under which the sald deeds were 1ssued.

28, Plalntiff further alleges that he 1s not obe
l1iged, under any contract or otherwlse, or in any manner, or
at all, as the owner of the water rights represented by the

deeds, copies of which are hereto attached, or as a tenant in

common in the saild canal herein in Paragraph 16 specifically

described, to pay any amount whatsoever for the maintenance #£*

of the said Provo Reservolr Compeny's Provo River irrigation
system; that as a tenant in common of the said main canél,ha
Paragraph 16 specifically described, he should pay his propor=-
tionate share of the maintenance thereof according to his use
thereof to the said point of general'delivery hereinabove
described,

29¢ Plaintiff alleges on information and belief
that T.F. Wentz, as Commissioner, is charged with the duty
of pro rating to users having independent rights in the said
main canai,specifically described Iin Paragraph 16, the amount
of expense of maintenence of said main canal which each user
and owner of water rights flowed therein should pay toward

the maintenance thereof on account of sueh 86,
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WHEREFORE, Plaintiff prays judgment against said

defendants, and each of them, as follows, towit:
ON PLAINTIFF'S FIRST CAUSE OF ACTION:

l. That the Court determine the right of plaintiff
to flow the said 20-1/3 acres of primary water right repre-
sented by the deeds, coples of which are hereto attached,
through the said main canal of the Provo Reservoir Company's
Provo River irrigation system which canal is described in
Paragﬁaph 16 of plaintiff's first cause of action herein,

2. That the Coumrt enter herein a decree quieting
plaintiff's title as against each and all of the defendants
herein to a right-of-way and capacity in the said main canal
in Paragreph 16 described for the conveyan&e of the said
20=1/3 acres of primary water right through the said canal
to the said point known as the point of general delivery to=-
witsto & point near the center of Section 12, Township 6
south, Range 2 East, Salt Leke Meridian.

3. That It be adjudged by the Court that plaintiff,
as the owner and holder of the saild 20-1/3 acres of primary
water right represented by the sald deeds, coples of which
are hereto attached, 1s entitled to such proportionate share
of the waters flowing in the said maln canal herein in Par-
agraph 16 described, to supply water rights of persons hold-
ing rights of the same character in priority as represented
by plaintiff's deeds as the said 20-1/3 primary acres of
water right shall %Year to the total number of such units in
sald canal.

4, That plaintiff's title to such proportionate
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share of the said waters now, or hereafter flowing in said
main canal, be quieted as against each and all of the defen-
dants herein,

S5+ That the said T.F. Wentz, as commissioner, be,
by the judgment herein rendered, required to divert from
Provo River into thesald main canal, herein in Paragraph 16
described, the water represented by the said 20-1/3 acres
of primary right owned by the plaintiff and represented Dy
the deeds hereto attached, and that he be further required
to distribute said 20-1/3 acres of primary water water right
into such laterals heading in said main canal as plaintiff,
hls lessees or assigns, may require from time to time,

ON PLAINTIFF'S SECOND CAUSE OF ACTION:

6. That the Court determine the right of plaintiff,

at his election to flow through the said main canal,herein in
Paragraph 16 specifically deseribed, the sald 2,52 second
feet of water owned by the plaintiff, as herein in his second
cause of action stated, together with any other waters which
plaintiff may have which may be flowed through said main
canal for beneficial purpoées at any and all times when there
shall be an unused cepaclty in sald canal,and particularly
from such time as the recession of annual high weter shall
leave sufficlent spsace in.éaid canal for such waters, or a
portion thereof, to the end of the irrigation season of each

and every year.
7. That plaintiff's rights to so flow water in

sald canal be quieted as against each and all of the claims
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of the defendants herein.

8+, That the said T. F. Wentz, as commissionen un-
der appointment of the Court, and his successors in office,
be, by the judgment, directed at plaintiff's request, or the
request of plaintiff's lessess or assigns, to divert any
such waters which plaintiff may have a right to so flow
through the said main cénal, herein in Paragraph 14 spocif-
l1cally described, into the said canal for plaintiff's use,
or for the use of pléintiff's lessees or assigns, and that
sald Ts Fo Wentz, as such commissioner,be directed by the
judgment. to divert such waters from the sald canal into such
laterals heading in sald canal as shall be designated by plain-
t1iff herein, or by plaintiff's lessees or assigns entitled
to the use of such.water,

9¢ That the Court determine the liabilityof the
plaintiff herein for so flowing such waters in the sald main
cenal, specifically described in Paragraph 16 hefein, and it
be Qrdered and adjudged that plaintiff shall not be required
to pay any rentals to any of the defendants herein for care
rying capagity in said mein canal for his said water when
there shall an otherwise unoccupled space therein, and that
it be decreed that plaintiff shall pay only such additional
cost of maintenance of said main canal, if any, which are
occasioned by such conveyance of plaintiff's water therein,

ON PLAINTIFF'S THIRD CAUSE OF ACTIONS

10. That defendants and each of them, be by the

Court restrained from giving out in speech that an acre of
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primery water right as evidenced by the deeds, copies of
which are attached to plaintiff's complaint, is inferior to
and a less water right than a share of full water right stock
of Frovo Reservoir Water Ysers Company as by it issued,

11. That it be decreed by the Court that plain-
t1ff's rights to the irrigation waters of sald main canal, as
represented by his deeds, copies of which are hereton at-
tached, are superior to and prior £n right to any and all
rights of defendants and each of them, by them held or elsimed
through conveyances or deeds from the said Frovo Reservoir
Company 1ssued subsequent to the issuance of the deeds, coples
of which are hereto attached,

12, That plaintiff's title be quieted as against
defendants, and each of them, and agalnst any and all rights
and claims of defendants through deeds issued by the Prove
Reservoir Company subsequent to the issuance of the deeds
attached hereto to sufficient waters in and of the said main
canal, described in paragreph 16 hereof, for the irrigation
of 20-1/3 acres of land at a duty not greater tﬁan seventy-
five acres per second foot and that under Exhibit "B" plaine
tiff is entitled to irrigate ten acres of lands'throughout
the high water season on a duty of not greater than fifty
acres per second foot.

15+ That the saild T.F. Wentz,as Commissioner,and
his succeséor in office, be required to divert from Provo
River into sald main ecanal, herein in Paragraph 16 described,
and to distribute toc nlaintiff, or his successor in intercst,
from the waters of sald main c¢anal a volume sufficent for the
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irrigation of 20-1/3 acres of land on 2 duty not greater
than that hereinbefore prayed to be decreed by the Court so
long as there shall be sufficlient waters in said main cansal
to supply all of the owners and holders of deeds 1ssued by
the Provo Reservoir Company in point of time down to and in-
cluding the issuance of the deeds attached, sald water tobe
distributed from said main canal into such latersls heading
therein as plaintiff or his assigns, or lessees may direct,
ON PLAINTIFF' FOURTH CAUSE OF ACTION:-

14, That the Court determine the lisbility of
plaintiff herein for cost of maintenance of saild main canal
in Paragraph 16 herein described, on account of plaintiff's
ownership of said 20-1/3 acres of primery water right as
represented by the deeds hereto attached, and his use of
sald canal for the conveyence of said water therein.

15, That 1t be ordered and ad judged by the Court
that plaintiff shall pay only such proportionate share of
the costs of maintenance of the said main canal to the cen-
ter of said - Section 12, Township 6 South of Range 2 Rast,
Salt Lake Meridian,- towlt: to the point of general delivery
g8 fixed in the said Preambles and Resolutions of Fprovo Res-
ervolr Company for the years 1909 and 1911, as the volume
of his right therein by reason of his ownership of said
20=1/3 acres of primary right shall bear to the whole volume

of snld canal.

16, The%t 1t be decreed by the Court that plain-

t1ff as the owner of the said 20-1/3 acres of primary water
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right in the said main canal is not obligated to pay to

any of his co-tenants, or defendants herein, any charge for
maintenance or distribution other than his proportisnste
share of the reasonable cost of maintenance of the said
main canal to the point of general delivery towit: to a
point near the center of - Section 12, Lownship 6 South

of Range 2 Hast, Salt Lake Meridian.

17, That said T. F., Wentz, as Commissioner, be
required by the Court to pro rate the cost of maintenance
of sald maln canal to the center of Section 12, Township
6 South of Range 2 East, Salt Lake Meridian, to-wit: to
the.point of general delivery herein mentioned and to pro
rate to plaintiff such share of the cost of maintenance
thereof as herein determined by the Court.

18. Plaintiff further prays for general relief,

and for his costs herein expended.,

Attorneys for Plaintiff,

o B8 me
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STATE OF UTAH )
COUNTY OF UTAH) SS

Caleb Tanner,>being first duly sworn, deposes and says;

that he is the plaintiff named in the above and foregoing

action; that he has read the above and foregoing complaint

and knows the contents thereof and that the same are true

of his own knowledge, except as to matters and things therein

stated on information and belief, and as to such matters

he believes it to be true,

CC(M /W—W\/‘

Subscribed and sworn to before me

this z;&sfif;ay of <

otary “public, .
Residing Pr Utah,
My commission expireé’p‘ 2 5= A4 192_2ﬁ
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WATER CONTRACT NO.9

This Agreement made this 4th. day of August, 1909 by
and between Provo Reservair Company, a corporation of the
State of Utah, principal place of business, Provo, Utah, (here-
inafter called the company), party of the first part and Jens
Clo IRy, CXl TR LTS, o aaa oo om0 mron o g of Provo Bench
Utah County, State of Utauh, (hereinafter called the Consuﬁer),
party of the second part, WITNESSETH:

In consideration of the sum of One Dollar paid by the
sald Consumer to the Company, the receivt of which is he reby
acknowledged by the latter, and the further sum of Seven Hune
dred Fifty Dollars, to be paid by the Consumer to the Company,
at the times and in the manner specified in the resolution
hereinafter referred to, and the further consideration of the
covenants and agreemen:.s of this contract, the parties hersto
mutually agree, promise and covenant with sach other as fol-
lows, Go-witj;~-

The Company agrees to furnish to the Gonsumer and the
Consumer agrees to purchase and take from the Company Ten acres
of Primary water and no Acres of High Water, as described in
the resolution hereinafter referred to, for the irrigation of
the following described tract of land in Utah County, State of
Utah, to~wits=

The ¢eeeseesses Half of the South half of the North
fiast Quarter of the South West quurter of Section 22, Township
6 South, Range ¢ East of the Salt Lake Meridian, Area 10 acres.

and the parties hereto promise, and agree to and with
each other, that they and their heirs, representatives, suce
cessors and assigns will faithfully observe and be bound by
21l and singular the terms, conditions and covenants hereof,
and of that certaln resolution of the Board of Directors of
the Company, representing the sale of water rights and security
payment therefor, and all matters therein stated and connected
with the construction, operation and management of canal sys tems,
reservoirs, and other matters, of whatever nature therein set
forth, passed on July «8th, 1909, and recorded ,ugust 4th, 1909,
in Book "1l4" at Page 235 of the Utah County Records of said Utah
County, Utah; which resolution and the sald record thepreof awe
are hereby referred to, and in all respects made a part of this
contract, and accepted by, and 1s binding upon, the parties
hereto.

And thils contract shall be construed to be and 18 =
Mortgage Lien upon the above described tract of land, and the
gald land 1s and shall be and remaln charged with all the con-
ditlons of thls contract, including all, the condiftiions, terms,
and stipulation set forth in the resolution hereinafter re-
fferred to.

o~
¥
oA
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IN WITNESS WHEREOF, the sald corpor:2tion has caused
this contract and mortgage be signed by its president and
its corporate seal to he hereunto arffixed, and the said cgon-
sumers and Mortgagors have hereunto set their hands this 4th
day of August 1909,

PROVO RESERVOIR COMPANY, a

Corporation,
<
Attest: By Joseph R. Murdock, its Presldent
Barl J. Glade, Jens C. Jensen
Secretary Maren Jensen
(Corporate Seal)
nqy
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"EXHIBIT B.M

DEED FOR WATER RIGHT

PROVO RESHRVOIR COMPANY, a corporation of the State
of Utah, having its principal office at Provo City, Utah County,
State of Utah, grentor, hereby conveys and warrants to Jens C.
Jensen of Provo Bench, Utah County, State of Uteh, for the sum
of One Dollar and other valuable considerations, the recelpt
of which 1s hereby acknowledged, Ten (10) Acres of Primary
Water Right in the grantor's Proveo River Irrigation System, as
defined in that certain Preamble and Resolutions adopted by the
grantor corporation on July 28, 1909 a copy of which Preamble
and Resolutions 1s recorded in the office of the County Recorder
of Utah County. State of Utah, in Book 114 of Mortgages, at
Page 23, which record with the Preamble eand res lutions is herew
by referred to and made a part hereof,

Subject to the water rights. heretofore conveyed to the
Blue Cliffs Canal Company corporation, by deed Dated February
16, 1910, and recorded in said recorder's office in Book 115
of Deeds, at page 347, reference to all of which 1s made as a
part hereof .

IN WITNESS WHEREOF, said corporation has caused this
deed to be sligned by 1ts President and its Secretary, and its
corporate seal to be hereunto affixed at its office at Provo
¢ity, Utah, this 29th, day of November, A.D. 1918.

PROVO RESERVOIR COMPANY,
a corporation

By Joseph R.Murdock (Signed)
Its President

Attests ReJ. Muprdosk (Signed)
Secretary

STATE OF U".L‘Aﬂzg 33
(OFofblig il Cosiii (Bfiui- gl j ) A

On the 29th, day of November, 1918, personally appeared
before me, Joseph R. Murdock, who belng by me first duly sworn,
on his oath says, that he 1s the President of the Provo Reservolr
Company, a Utah Corporation, and the foregolng lnstrument was
slgned by him on behalf of sald corporation by authority of
resolutions of its Board of Directors, and the sald Joseph R.
Murdock duly acknowledged to me that sald corporation executed
the same.

Alfred L. Booth,
Notary Public

My commission expires April 15, 1919.

40



"EXHIBIT o"

WATER CONTRAGT NO.156

- —

THIS AGREEMENT, Made this 22nd day of September, 1911,
by and between Provo Reservoir Company, a corporation of the
State of Utah, princlpal place of business, Provo, Utah, (here-
inafter called the Company), party of the flirst part, and
Jens Ce.Jensen, and his wifle Maren Jensen, of Provo Bench, Utah
County, State of Utah, (hereinafter called the Consumer) party
of the second part, Witnesseth:

In consideration of the sum of One Dollar pald by the
gnid consumer to the Company the receipt of which is hereby
acknowledged by the latter, and the further sum of Four Hun-
dred Dollars, to be pald by the Consumer to the Company, at
the times and in the manner specified in the resolution here-
inafter referred to and the further consideration of the
covenants and agreements of this contract, the partiecs hereto
mutually agrse, promise and covenant with each other as fol-
lows, Go-wits-

The Company agrees to furnish to the Consumer and the
Consumer agrees to purchase and take from the Company Flve
(5) acres of primary water and No Acres of high water, as
described in the resolution hereinafter referred to, for the
irrigation of the following described tract of land situsted
in Utah County, State of Utah, to-wit:

South Quarter of the North half of the North Hast
gquarter of the South West Quarter of Section 22, Township 6
gouth of Range 2 Hast of the 8alt Lake Meridian, Area 5 Acres.

And the parties herete promise and agree to and with
each other, that they and theilr heirs, reprcsentatives, suc-
ceassors and assigns will faithfully observe and be bound by
211l and singular the terms, conditions and covenants hereof
and of that certain resolution of the Ebourd of Directors of
the Company, respecting the sale of water rights and security
of payment therefor, and all matters therein stated ana connec-
ted with the construction, operation and management of canal
gystems, reservolrs,and other matters, of whatever nature there=
in set forth, passed on Feby loth. 191)., and recorded March 25th.,
1911, in Book "126" at page 358 of Utah County records of sald
Utah County, Utah, which resolution and the said record there-
of ape hereby referred to, and in all respects made & part of
this contract, and accepted by and ia binding upon the parties
hereto. '

And this contract shall be construed tobe and 1is a
mortgage lien upon the above described tract of land, and the
gaid land 1s and shall be and remain charged with 211l the con~
ditions of this contract, including all the conditions, terms
and stipulations set forth in the resolution hereinbefore re-
fefred to.



IN WITNESS WHEREOF, the said corporation has caused
thls contract and mortgage to be Signed by its president, and
1ts corporate seal to be hereunto affixed, and the said cone

sumer and mortgagors have hereunto set their hands this 224 day
of September, 1911,

PROVO RESERVOIR COMPANY,
: & corporation

By Joseph Rs Murdock, its
President

Jens Cs Jensen

Maren Jensen
Attests

RIS Murdock
SECRETARY

(CORP. SEAL)

8 )
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WeXHIBIT DM

DEED FOR WATER RIGHT

PROVO RESERVOIR COMPANY, 2 corporation of the Stete
of Utah, having 1ts principal office at Provo Gity, Utah
County, State of Utah, -grantor, hereby conveys and warrants to
Jens Ce. Jensen of Provo Beunch, Utah County, State of Utah, for
the sum of One Dollar and other valuable considerations, the
recelpt of which is hereby acknowledged, Five (5) Acres of
Primary Water Right in the grantor's Provo River Irrigation
System, a&s defined in that certaln Preamble and Resolutions
adopted by the grantor corporation on February 15, 1911 a
copy of which Preamble and Resolutions is recorded in the of-
fice of the County Recorder of Utah County, State of Utah,in
Book 126 of Mortgages, at page 358, which record with the Pre-
amble and Resolutions 1s hereby referred to and made a panrt
hereof .

Subject to the water rights heretofore conveyed to
the Blue Cliffs Canal Company corporation, by deed dated Febe-
ruary 15, 1910, and recorded in said recorder's office in
Book 115 of Deeds, at page 347, reference to all of which is
made a part hereof.

, IN WITNESS WHEREOF, sald corporation has caused this
deed to be signed by 1its President and its Secretary, and its
corporate seal to be hereunto affised at its office at Provo
City, Utah, thils 29th. day of November, A. D. 1918,

PROVO RESERVOIR COMPANY
& corporation,

By Joseph R. Murdock (Signed)
Its President

Attest R. J. Murdock
3ecretary

State of Utah: 59
County of Utahs ) ¥

On the 29th day of November, 1918, personslly ap-
peared before me, Joseph Re Murdock, who belng by me first
duly sworn, on his osth says, that he 1s the President of the
Provo Reservolr Company, & Utah corporatlion by authority of
resolutions of 1ts Board of Directors, and the sald Joseph R.
Murdock duly acknowledged to me that saild corporation executed
the same.

Alfred L. Booth
Notary Public
My commlssion explres
Applil Loy LYLY
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"EXHIBIT E

-

DEED FOR WATER RIGHT

PROVO RESERVOIR COMPsNY, a corporation of the
State of Utah, having i1ts principal office at Provo City,
Ubah County, State of Utah, grantor hsreby conveys and war-
rents to Jens C., Jensen, Provo Bench, grantee, of Utah County,
State of Utah, for the sum of One Dollar, and other valuable
conslderation hereby acknowledged, five and one-third (513 )
acres of Primary Water Right in the grantor's Irrigation
System, as defined in thavcertain Preamble and Resolutions
adopted by the grantor corporation, on February 15, 1911, a
copy of which Preamble and Resolutions is recorded in the
office of the County Recorder of Utah Gounty, State of Utah,
in book lu6, at page 358, which record is hereby referred to
and made a part hereof,

This deed is intended to convey, and there is
hereby conveyed to the said grantee, such undivided interest
in common, in and to the whole of the water rights, easements
and rlghts of way and franchises for cenuls and diversion
works, as are now owned by, and that may hereafter be ac-
quired by, the company for use in connection with the said
grantor company's Provo river system, as the interest of the
sald grantee, represented by the number of ..cres of wauterp
right hercby conveyed, shall at thlis or at any time here-
after bear pro-rata to the total number of Acres of water
right sold or contracted for sale by said grantor comnany.

This deed-— 1s however subject to those certain
interests and rights in said Provo River Irrigation system
which the grantor has heretofore conveyed to the Blue Cliffs
Canal Company, a corporation,

Grantee accepts obligation for maintesnance as
sot forth in said Preamble and Resolutions; and also waives
all partliclpatlion of control, management, operation and reg-
ulaticn of the sald system, until Jan. 1, 1920,

IN WITNESS WHEREOF, said corporation has caused
this deed to be slgned by 1ts President and .ts Secretary,
and 1ts corporate seal to be hereunto affixed at its office
at Provo City, Utah, 28th, day of December, n.D.1912,

PROVO RESERVOIR COMIaNY,
A corporatlon

By Joseph Relurdock,
lts President (Signed)

attest: Royal J.Murdock, secretary
( 3L (28 ¢! e )



STATE OF UTaH )
) e
COUNTY OF UTaH )

on «8th day of December, 19lg, psrsonally ap-
peargd before me Joseph Re Murdock and Royal J. Murdock,who
beiném?lrst duly sworn, each on his oath says that they are
respectively the President and Seecretary of Provo Reservoir
Company, & Utah corporation, and the foregoing instrument
was slgned by them on behalf of said corporation by author-
ity of resolutions of its Board of Directors, and the said
Joseph R. Murdock and Koyal J. Murdock duly acknowledged to
me that sald corporation executed the same.

Alfred L. Booth
Notary Public

My commission Hxpires
April 25th, 1915
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In the District Court of Utah County
State of Utah

Caleb Tanner

Plaintiff

VS,
Provo Reservoir Company,a corporatio S[JAALA()PJS

Provo.Resérvoir.Water. Users. Company,.
a corporation, Blue Cliff Canal Compghy,
a corporation, North Union Irrigatio
Company,a corporation, DRFIARITE
PPovo Bench Canal & Irrigation Compady,

a corporation,and T,F,Wentz as Commissioner

of frovo Kiver, Defondants

THE STATE OF UTAH TO SAID DEFENDANT:

You are hereby summoned to appear within twenty days after service of this summons upon
you, if served within the county in which this action is brought, otherwise within thirty days after such
service, and defend the above entitled action; and in case of your failure so to do, judgment will be ren-
dered against you according to the demands of the complaint WRIVBINGRIBEER RIVA M {RA KT AE S 4K e

afAwzer which within ten days will be filed with the Clerk of said Court.

P. O. Address:
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SHERIFF'S OFFICE.

STATE OF UTAH,
SS8.
COUNTY OF UTAH,

I hereby certify and return that I received the within

and hereto annex Summoné on the 19th, day of March 1926

and served same upon FProvo Rdservoir Company a corporation,
Provo Reservoir Water Users Company, a corporation, and the

Blue Cliff Canal Company a Corporation,

the within named Defendants » personally, by delivering to and
leaving with mmxixRwfmmiaxxzxxix R.J.Murdock Secretary of gaid

oopﬁoratgpnu. in Prove City,
Utah County, State of Utah, a true copy of said Summong on the

19th., day of Marech 1926

Further certify that on the copy of the Summons so served,
I endorsed the date and place of service and added my name and
official titie thereto,
Dated at Provo City, Utah, this 20th. day of
March 1926 .
I J. D BOYD,

sheriff of Utah County, State of Utah

Lot /k//
By41/ 4 /f AN

Deputy Sheriff.

Sheriff's Fees:

Service $ 3.00
Mileage i AY
Total $ 320




SHERIFF'S OFFICE.

STATE OF UTAH, I
S8.
COUNTY OF UTAH, ‘(
I hereby certify and return that I received the within
and hereto anuex Summons on the 19th. day of March 1926

and served same upon North Union Irrigation Company a corpotation

the within named Defendant |, personally, by delivering to and

leaving with xedxxdedexntexmtxxxxxx David B. Thorne secretary of
gaid corporation, in Lindon,

Utah County, State of Utah, a true copy of said Summons on the
19th. day of Maroh 1986

Further certify that on the copy of the Summons so served,
I endorsed the date and place of service and added my name and
official titie thereto.

Dated at Provo City, Utah, thig 20th. day of
March 1986

J. D. BOYD,

sheriff of Utah County, State of Utah,

\’;'/ IR /\‘,,- P ]
/, De
V
oheriff's Fees:
Service $ le.00
Mileage $ 1.80
Total $ 2.80



SHERIFF'S OFFICE.

STATE OF UTAH,
: S8,
COUNTY OF UTAH,

I hereby certify and return that I received the within
- and hereto anuex Summons on the 19th. day of March 1926

and served same upon Prov¥o Bench Canal & Irrigation Company
a cofporation i

the within named Defendant personally, by delivering to and
leaving with saksxRefeagartxxxinx John Stratton President of

gald corporation, in Provo Bench.
Utah County, State of Utah, a true copy of said Summons on the

Further certify that on the copy of the Summons so served,
I endorsed the date and place of service and added my name ang
official titie thereto.
Dated at Provo City, Utah, this 20th. day of
March 1926
USSR ONADN
Sheriff of Utah County, State of Utah,

{: / Depglty Sheriff.

sheriff'ys Fees:

Service $ l.00
Mileage $ €0
Total " ¢ 1.60




SHERIFF’'S OFFICE.

SDATR OF UZAH, |
SSe
COUNTY OF UTAH, §

I hereby certify and return that I received the within

and hereto annex Summons on the 19th. day of Illarch 1926

and served same upon Frank Wentz as Commissioner of Provo River.

the within named Defendant |, personally, by delivering to and

leaving with said Defendant in Provo City,

Utah County, State of Utah, a true copy of said Summons 20th.
March 1926, i

Furthexr certify that on the copy of the Summons so served,
I endorsed the date and place of service and added my name and
official titie thereto.
Dated at Provo City, Utah, this 20th, day of
March 19826,
“dlo Do B0V,
Shiemitf oS Utial County{ State of Utah,

Deputy Sheriff,

Sheriff's Pees:

Service $ 1.00
Mileage $ 20°"
Total $ oo







IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT IN AND
FOR UTAH COUNTY, STATE OF UTAH.

Caleb Tanner,
Plaintiff,

vs.
Provo Reservoir Compény, a corporation,
Provo Reservoir Water Users Company,
a corporation, Blue Cliff Canal Company,
a corporation, North Union Irrigation
Company, & corporation, Provo Bench Canal and Irrigation
Company, & gorporation, and T. F. Wentz,
ag Commissioner of Provo River,

Defendants.

@ e ®w o o

DEMURRER OF NORTH UNION
IRRIGATION COMPANY, a
corporation, and PROVO
BENCH CANAL AND IRRIGA=-
TION COMPANY, a corporation.

Come now the defendants North Union Irrigation Com=
pany, a corporation, and Frovo Bench Canal gfammaxx and Irriga-
tion Company, a corporation, and demur to the complaint of
the plaintiff filed herein upon the ground that said complaint
does not state facts sufficient to constitute a cause of action
against sald defendants and in favor of said'plaintiff.

o2nd. These defendants demur to the first cause of
action contained in sald complaint upon the ground that saild
first cause of action does not state fsats sufficient to
constitute a cause of aotion against these defendants and
in favor of said plaintiff.

3rd. These defendants demur to the second cause of
action contalned in said complaint.upon the ground that saild
gecond cause of action does not state facts sufficlent to
constitute a cause of aotion against these defendants and

in favor of said plaintiff.,

4th., These defendants demur to the third cause

3 at
of action contained in gaiad gomplg}?t upon the ground tha




gsalid third cause of action does not state facts sufficient to
constitute a cause of action against these defendants and
in favor of said plaintiff,

5th. These defendants demur to the fourth cause
of aotion contained in sald complaint upon the ground that
gsald fourth ocause of asctlon does nov siate facts sufficient
to constitute a cause of action against these defendants and
in favor of said plaintiff.

§%;2(&Ai ;g; g;:2()do(‘£2)\thL_

Attorneys for the defendants
North Union Irrigation Com-
pany and Prova Bench Canal
and Irrigation Company.

%

é D

Recelived copy of the above demurrer this ~ day of April,
; ) : : .
LS I

Attorneys féf-Plaintiff.

! P63
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IN THE DISTRICT COURD OF THY FUURTH JUDICIAL HISTRIGT
IN AND ¥FCR ULAH COUNTY, S2UADE O U24H,

Caleb Qanner, BlRinta R 5
VB, o |

Provo Reservoir VYompany, a corporation, NULICE.
Provo Reservoir Water Users Company,

& Corporation, Blue Cliff Canal Company,

& corpor: Llon, North Unicn Irrigation

Company, a Corporation, Provo Bench Canal

and Irriaatlon bompany, & corporation,

and D8, Wentz, as Commissioner of Provo

River,
Defendants,

To North Uninn Irrigation Conmpany, a corporation, aznd
To Provo Bench Cansal and Irrigsation Company,a corpoz =tion,

and
To Ray and Rawling, Attorneys for said Corporutions;

Iake Notice that on the 23rd day of April, 1926, the
above entitled Court made and entered an order in thn above
entitled action overruling the demurrer ctf North Union
Irrigation Comoany, 8 corporavion, and overruling the demurrer
of Provo Bench Vanal and JLagheilienz ion Comu.any, a corporution,
to plaintiff's complaint snd said defendant corpor .tions
were granted 20 days in which to file an answer oY answers

horein
Dated _rovo, Utah, this 23rd day of April, 1926

Attorneys fbr xlalntiff

SRS I TR
COUNDY OF ULTAH) S8 ~

M.R.STRAW belng Lirst duly sworn, deposes und says; that he
is one of the attorneys for plaintifi in she above entitled
action and has hig olffice at rsrovo, Utah; thup Ay and Zawlinsg
ure attorneys for defendants in above cnititvled aeticn, the
dorth Union Irrigation Company and LTOVO sench Cansal qu
Irrigation Company, und sald attorneys nave their c.fice at
valt Lake Clty, Utah: that there is a regular commuaicsiion

by mail between said points daily; that on the £3rd day of
april, 19£6, he olaced a 'full , true and correct copy o0i ihe
above and iore001np notiee in an& env010pe addressed Lo ugJ

und sawling, Attorneys at vaw, walt Lake thy! Utah, pre,ald

Lhe pogtuge thereon to »alt Luke vwity Utah in full, und‘ 4
the same on said day in the Jnit 3 +£gb 2J0s. Office

! })OQ.L () 2
¢ 'Q%}" .“". 1’ ,L)rovo Ut&h. Y
1( W L2

(o
E} subsceribed and s orn t. bnforo me this

T

o

S
‘.a'"v
o

T ;;bflffgf ‘ BBrd day of April, ’
YA
1 ,A ‘ ved! Lo

"1'-, .“' " B .
Mt lotary pu 110' PSLdth Zrovo,Utah,X

7 192 £,

Jz 23
2 l

wat

iy commission explres

e e —
M. R STRAW
COMMERCIAL BANK BUILBDING
PROVO, UTAH







I THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT IN AND FOR
UTAH COUNTY, STATE OF UTAH

——————————————————————————————— QG SRR e (s s i i r i S o e kB

CALEB TANNER,
Flaintiff,

DENURRER TC COMPLAINT

Provo Reservoir Company, a
corporation, Provo Reservoir
Jater Users Company, a corpo-
ration, Blue Cliffs Canal Conm-
pany, a corporation, North
Union Irrigation Company, a
corporation, Provo Bench Canal
& Irrigation Company, a corpo-
ration, T. F. Wentz as Commis-
sioner of Provo River

®% me et @¢ @0 Ot er An o en © Te an qa ms ae O oo

The said defendant, the Blue Cliffs Canal Company, now comes,
and appearing for itself alone and not for either of its co-cdefendants,
damurs to the complaint of the plaintiff on file herein, and to each
ana. evéry alleged cause of action of said Complaint separately, and
for grounds of demurrer statess:-

I. That there is a misjoinder of parties defendant in the
Plaintiff's alleged first cause of action for the reason that there
is no showing in the said First alleged cause of action of any commun-
ity of interest or joinder of interest of this defendant, the Blue
Cliffs Canal Company, a corporation, with any other of the defendants,
or with all of the defendants combined, nor is there shown to be any
action by any of the other defendants joining with this defendant in
any ol the matters alleged or set forth in the said first alleged
cauge of action of said compléint.

II. That there is a misjoinder of parties defendsnt in the
plaintiff's alleged second cause of action for the reason that there
is no showing in the said second alleged cause of action of any commun -
1ty of interest or joinder of interest of this defendant, the Blue
Cliffs Canal Company, a corporation, with any other of +the defendants,
or with all of the defendants combined, nor is there shown to be any
action by any of the other defendants Joining with the defendant in




any of the matters alleged or set forth in the said second alleged
cause of action of said complaint. :

IIXI. That there is a migjoinder of parties defendant in the
plaintiff's alleged thircd cause of action for the reason that there
is no.showing in the said third alleged cause of action of any commun =
ity of interest or joinder of interest of this defendant, the Blue
Cliffs Canal Company, & g¢orporation, with any other of the defendénts,
or with all of the defendants combined, nor is there ghown to be any
action by any of the other defendants joining with the defendant in any
of the matters alleged ox get forth in the third alleged causge of ac=
tion of said complaint.

IV. That there is & misjoinder of parties defendant in the
plaintiff's alleged fourth cause of action for the reagon that there
is no showing in the said fourth slleged cause of action of any
community of interest or Joinder of interea£ of this defendant, the
Blue Cliffs Canal Company, & corporation, with any other of the de-
fendants, or with all of the defendants combined, nor is there shown
to be any action by any of the other defendants joining with this
defendant in any of the matters alleged or sget forth in the sald
fourth alleged cause of action of said complaint.

V. That there is a migjoinder of alleged causes of action
in the said Complaint in thig:

A,

(L) That the first alleged cause of action is an
attempt to determine the right of the plaintiff to flow certain water
rights represented by deeds given by one of the defendants, the Provo

through the main canal of
Regervoir Company, /fBEXEXEIXEALAXFXEEIXHEEREEXENR the Provo Reservoir
Company's irrigation system.'

(2) There is‘an attempt to obtain a decree guieting
plaintiff's title against the defendant for right of way and capaci-
ty in the mein canal of the.Provo Regervoir Company's irrigation sys-
tem, for the conveyance of 20~-1/3 acres of Primary water through said

canal,
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(3) That there is an attempt to obtain a judgment of the
Court, decreeing that the plaintiff is entitled to such proportion-
ase share of the water flowing in the main canal of the Provo Reser-
voir Company's irrigation system, as the plaintiff's alleged 20-1/3
acres of Primary water right shall bear to the total number of like
units in said canal. '

(4) There is an'attempt to quiet plaintiff's title to such
proportionate share of said water as against each and all of the de-
fendants in said cause.,

(5) There is an attempt to require the defendant, T. F. Wentz ,
as Commissioner, to divert from the Provo River into the main canal
of the Provo Reservolr Company's irrigation system, 20=1/3 acres of
Primary water claimed to be owned by the plaintiff as set forth in
sald first glleged cause of action.

B,

(1) In the plaintiff's alleged second aause of action there
ls an attempt to determine the right of the plaintiff to flow 2.52
sacond feet of water clalmed by the plaintiff, together with any other
water which plaintiff may have whieh may be flowed through said main
canal, and at all times when there shall bhe an unused capacity in
sald canal; sald 2.52 second feet of water ies not water that has ever
belonged to the Provo Reservolr Company's irrigation system, but is
water that the plaintiff has acquired from a source entirely independert
from the water righte of the Provo Reservoir Company's irrigation sys-
tem, ]

(2) There is an attempt ;o gulet plainti’f's title to the
right to flow in said canal the said 2.52 second feet of water claimed
by the plaintiff.

(3) There is an attempt to require and dirsct the defmmdant,
T. ¥, Wentz, %o turn said 2.52 second feet of water out of the Provo
River system into the main canal of the Provo Reservoir Company's
lrrigation system, and to direct said T. B. Wentz, as Commissioner
to divert such water from sald canal into such laterals heading into
such canal as shall be designated by the plaintiff or by the plaintiff's

lessees or assigns claiming to be entitled to sald 2.52 second feet

of water., s
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(4) There is an attempt to have the Court determine the
liebility of the plaintiff herein for flowing such waﬁer in said
canal, and that it be adjudged that the plaintiff shall not be re-
quired to pay any rentals to any of the defendants herein for carry-
ing capacity in said main canal, when there shall be any other un-
occupied space therein. In other words, it is an attempt to take .
property belonging to some of the plaintiffs without just compensa-
tion.

c.

(1) The plaintiff's third cause of action is an attempt to
regtrain the defendants from giving out in speech that an acre of
Primary water right as evidenced by the deeds, copies of which are
attached to the plaintiff's complaint, is inferior to and less than
2 ghare of full water right stock of the Provo Reservoir Water Users
Company ag by it issued.

(2) In his third cause of action plaintiff attempts to ob-
tain o decree that the plaintiff's rights for the irrigation water
for the main canal for the Provo Resgervoir Company's irrigation sys-
tgm ag represented by hig deeds are superior and prior in right to
any and all rightg of the defendants and each of them by them held or
claimed through conveyances or deeds from the gaid Provo Reservoir
Company igsued subgequent to the issue of the said deeds of the plain-
tiff.

(3) There is an attempt to quiet plaintiff's title as
against the defendants and againgt any and all rights ahd claims of
the defendanta through deeds isgsued by the Provo Peservoir Company
subsequent to the issuance of the deeds of the plaintiff set out in
said complaint for the irrigation of said 20-1/3 acres of land at a
duty not greater than 75 acres per second foot, and that under Hx-
hibit B plaintiff is entitled to irrigate 10 acres of land through-
out the High water season on a duty of not greater than 50 acres per
second foote

(4) There is an attempt to obtain a decree requiring T. F.

Wentz to divert from Provo River into the gaid main canal and distri-




bute to the plaintiff or his successors in interest from the waters
of said main canal a volume sufficient for the irrigation of 20-1/3
acres of land or a duty not greater than that before prayed for in
said complaint, so long as there shall be sufficient water in said
main canal to Ssupply all of the owners and holders of deeds issued
by the Provo Reservoir Company from point of 1inerdown to and in-
cluding the issuance of deeds attached to said comﬁlaint, such wéter
to be distributed into such laterals as the plaintiff or his assigns
or lessees may direct.

D,

(1) There is an attempt in plaintiff's alleged fourth
cause of action to obtain a decree of the Court to determine the
liability of the plaintiff for the cost of maintenance of said canal
in paragraph 16& of said complaint described on account of the plain-
tiff's ownership of the 20-1/3 acres of Primary water right represent-
ed by said deeds, and his use of said canal for the conveyance of
gald waters therein.

' (2) There is an attempt to obtain an order and judgment of
the Court that plaintiff pay only such proporiionate share of the
costs of maintenance of said main canal to the alleged point of gen-
eral delivery as mentioned in said complaint as the volume of his
right therein, by reason of his alleged ownership of said 20-1/3 acres
of Primary water right shall bear to the whole volume of said canal.

(3) There is an attempt to obtain a decree by the Gourt that
the plaintiff as the owner of said 20-1/3 acres of Primary water right
in the said main canal is not obligated to pay any of his co-tenants
or the defendants herein, any charge for maintenance and distribution
other than his proportionaté share of the reasonable cost of mainten-
ance of the said main canal to the said point of general delivery men-

tioned in said complaint.

a
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VI. That the said first alleged cause of action of said
Complaint does not state facts sufficient to constitute a cause of
action against this defendant, the Blue Cliff's Canal Company.

VII. That the said second alleged cause of action of said
Complaint does not state facts mufficient to constitute a cause of
action against this defendant, the Blue Cliffs Canal Compeny.

VIII. That the said third alleged cause of action of said Com-
plaint does not state facts sufficient to consgtitute a cause of action
against this defendant, the Blue Cliffa Canal Company.

IX. That the sald alleged fourth cause of action of said
Complaint does not state facts sufficient to constitute a cause of
action againgt this defendant, the Blue 6liffs Canal Company.

£, That the said Complaint as a whole or any one or more
of the alleged causes of action therein set forth, does not state
facte sufficient to constitute a cause of action against this defend-
ant, Blue Cliff's Canal Company.

WVHEREFORE, thip defendant, Blue Cliffs Canal Company, prays

that it be hence dismissed with ite costs of suit herein expended.

OR "DEFENDANT
BLUE CLIFFS CANAL COMPANY.

Copy of the foregoing Demurrer to Complaint received this ;

6th day of May, A. D. 1926,

“,¢1§Ef§2252293,.*f§” 1252%&%%; AN

ATTORNEYS FOR PLAINTIRE.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIATL DISTRICT IN AND FOR
UTAH COUNTY, STATE OF UTAH

CALEB TANNER,
Plaintiff,
-‘V’S—

Provo Reservoir Company, a
corporation, Provo Reservoir
Water Users Company, & corpo-
ration, Blue Cliffs Canal Com-
pany, a corporation, North
Union Irrigation Company, a
corporation, Provo Bench Canal
& Irrigation Company, & corpo-$

DEMURRER TO COMPLAINT
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ration, T. F. Wentz as Com- s
missioner of Provo River. 3
:
--------------------- e e e @) () () e e e e e e e -

The said defendant, the Provo Reservoir Water Users Company
now comes, and appearing for itself alone and not for either of its
co~defendants, demurs to the complaint of the plaintiff on file here-
in, and to each and every alleged cause of action of said Complaint
séparately, and for grounds of demurrer states:-

I. That there is a misjoinder of parties defendant in the
plaintiff's alleged first cause of action for the reason that there
is no showing in the said first alleged cause of action of any com-
munity of interest or joinder of interest of this defendant, the
Provo Reservoir Water Users Company, a corporation, with any ofher
off the defendants, or with'all of the defendants combined, nor is there
shown to be any action by any of the other defendants joining with this
defendant in any of the matters alleged or set forth in the said first
alleged cause of action of sald complaint.

II.That there ig a ﬁisjoinder of parties defendant in the
plaintiff®s allegéd second cause of action for the reason that there
is no showing in the said second alleged cause of action of any com-
munity of interest or joinder of interest of this defendant, thé{Provo

Water Users
Reservoir/Company, a corporation, with any other of the defendants, oxr

with all of the defendénts combined, nor is there shown to be any ac-

tion by any of the other defendants joining with the defendant in mgmy

51)




any of the metters alleged or set forth in the said second alleged
cause of action of said complaint.

III. That there is a misgjoinder of parties defendant in the
plaintiff's alleged third cause of action for the reason that there
is no showing in the said third alleged cause of action of any communi-
ty of ‘interest or joinder of interest of this defendant, the Provo
Regervoir Water Users Company, a corporation, with any other of tﬁe
defendants, or with all of the defendants combined, nor is there
shown to be any adtion by any of the othenr defendangs Joining with
the defendant in any of the matters alleged or set forth in the third
alleged cause of action of sald complaint.

IV. That there is a migjolnder of parties defendant in the
plaintiff's alleged fourth cause of action for the reason that there
18 no showing in the sald fourth alleged cause of action of any
comnunlty of interest or joinder of interest of this def'endant, the

{Provo Reservoir Water Users Compeny, & corporation, with any other
off the defendants, or with all of the defendants combined, nor is
there shown to be any action by any of the other defendants Joining
with this defendant in any of the matters alleged or set forth in the
pald fourth alleged cause of action of said complaint.

V. That there is a misjoinder of alleged causes of action
in the said Complaint in this:

A

(1) That the first alleged cause of action is an
attempt to determine the right of the plaintiff to flow certain water
righte represented by deeds given by one of the defendarts, the Provo

through the main canal of
Reservolir Company, /RExxxRXiRIRXWALEXXXXaNEEX%n the Provo Reservoir
Company's irrigatisn system..

(2) There is an attempt to obtain a decree guieting
plaintiff's title against the defendant for right of way and capaci-
ty in the main cansal of the Provo Reservoir Company's irrigation
system, for the conveyance of 20-1/3 acres of Primary water through

sald canal.
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(3) That there is an attempt to obtain a judgment of the
Court, decreeing that the plaintiff is entitled to such proportionate
share of the water flowing in the main canal of the Provo Reservoir
Company's irrigation system, as the plaintiff's alleged 20-1/3 acres
of Primary waterright shall bear to the total number of like units
in said canal.

(4) There is an attempt to quiet plaintiff's title to such
proportionate share of said water as against each and all of the de-
fendants in said cause.

(5) There is an attempt to require the defendant, T. F. Wentz,
ags Commissioner, to divert from the Provo River into the main canal of
the Provo Reservoir Company's irrigation system, 20-1/3 acres of Primary
water claimed to be owned by the plaintiff as set forth in said first
alleged couse of action.

Bl

(1) In the plaintiff's alleged second cause of action there
is an attempt to determine the right of the plaintiff to flow 2.52 sec-
ond feet of water claimed by the plaintiff, together with any other
water which plaintiff may have which may be flowed through said main
canal, and at all times when there shall be an unused capacity in said
canal; said 2,52 second feet of water is not water that has wver be-
longed to the Provo Reservoir Company's irrigation system, but is water
that the rlaintiff has acquired from a source entirely independent from
the water rights of the Provo Reservoir Company's irrigation system.

(2) There is an attempt to quiet plaintiff's title to the
right to flow in said canal the said 2.52 second feet of water claimed
by the plaintiff.

(3) There is an attempt to require and direct the defendant,
T. B. Wentz to turn said 2.52 second feet of water out of the Provo
River system into the main canal of the Provo Reservoir Company's
irrigation system, and to direect said T. F. Wentz, és Commissioner to
divert such water from said canal into such laterals heading into such
canal as shall be designated by the plaintiff or by the plaintiff's
lessees or assigns claiming to be entitled to said 2.52 second feet of

water.
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(4) There is an attempt to have the Court determine the
liability of the plaintiff herein for flﬁwing such water in said
canal, and that it be adjudged that the plzaintiff shall not be re-
quired to pay any rentals to any of the defendants herein for carry-
ing capacity in said main canal, when there shall be any other un-
occupied space therein. In other words, it is an attempt to take
property belonging to some of the plaintiffs without Jjust compensation.

c.

(1) The plaintiff's third cause of action is an attempt to
regtrain the defendants from giving out in speech that an acre of
Primary water ripght as evidenced by the deeds, copies of which are
attached to the plaintiff's complaint, is inferior to and less than a
share of full water right stock of the Provo Reservoir Water Users Com-
pany as by it issued.

(2) In his third cause of action plaintiff attempts to obtain
& decree that the plaintiff's rights for the irrigation water for the
main canal fof the Provo Reservoir Company's irrigation system as rep-
regented by his deeds are superior ané prior in right to any asnd all
rights of the defendants and each of them by them held or claimed
through conveyances or deeds from the said Provo Reservoir Company
igpued subgequent to the issue of the said deeds of the plaintiff.

(3) There is an attempt to quiet plaintiff's title as against
the defendants and against any and all rights and claims of the de-
fendants through deeds issued by the Provo Regerveir Company subsequent
to the issuance of the deeds of the plaintiff set out in said complaint
for the irrigation of said 20-1/3 acres of land at 2 duty not greater
than 75 acres per second fogt, and that under Exhibit B plaintiff is
entitled to irrigate 10 acres of land throughout the High water season
on a duty of not greater than 50 acres per second foot.

(4) There is an attempt to obtain a decree requiring T. F.
Wentz to divert from Provo River into the said main canal and dis-
tribute to the plaintiff or his successors in interest from the waters
of said main canal a volume sufficient for the irrigation of 20-1/3

acres of land or & duty not greater than that before prayed for in said




complaint, so long as there shall be sufficient water in said main
canal to supply all of the owners and holders of deeds issued by the
Provo Reservoir Company from point of line down to and including the
igsuance of deeds attached to said complaint, such water to be dis-
tributed into such laterals as the plaintiff or his assigns or lessees
may direct.

D.

(1) There is an attempt in plaintiff's alleged fourth cause
of action to obtain a decree of the Court to determine the liability
of the plaintiff for the cost of maintenance of said canal in paragréph
160 of said compleint described on account of the plaintiff's owner-
ship of the 20-1/3 acres of Primary water right represented by said
deeds, and his use of said canal for the conveyance of said waters
therein.

(2) fThere is an attempt to obtain an order and judgment of
the Court that plaintiff pay only such proportionate share of the
cogts of maintenance of said main canal to the alleged point of general
delivery as mentioned in said complaint as the volume of his right
therein, by reason of his alleged ownersghip of said 20-1/3 acres of
Primary water right shall bear to the whole volume of said canal.

(3) There is an attempt to obtain a decree by the Court that
the plaintiff as the owner of said 20-1/3 acres of Primary water right
in the said main canal is not obligated to pay any of his co-tenants
or the defendants herein, any charge for maintenance and distribution
other than his proportionate share of the reasonable cost of mainten-
ance of the said main canal to the said point of geaeral delivery
mentioned in gaid complaint,

(4) There is an attempt to require T. F. Wentz, as Commisgion-
er, to pro-rate the cost of maintenance of said canal to the point of

general delivery mentioned in said complaint.




VI. That the said first alleged cause of action of said
Complaint does not state facts sufficient to constitute a cause of
action against this defendani, the Provo Reservoir Water Users Com-
pany.

| VII. That the said second alleged cause of action of said
Complaint does not state facts sufficient to constitute a cause of.
action againgt this defendant, the Provo Reservoir Water Users Com-
pany.

VIII. That the said third alleged cause‘of action of said Com-
plaint does not state facts sufficient to constitute a cause of action
against this defendant, the Provo Reservoir Water Users Company.

IX. That the said alleged fourth cause of action of said
Complaint does not state facts sufficient to constitute a cause of
action against this defendant, the Provo Reservoir Water Users Company.

X. That the said Complaint as a whole or any one or more of
the alleged causes of action therein set forth, does not state facts
sufficient to constitute a cause of action against this defendant,

Water Users
Provo Reservoin/Company.

Water Users

WHEREHORE, this defendant, Provo Reservoir/Company, prays

that it be hence dismissed with its costs of suit herein expended.

ATTORNEYS FOR DEJ@EW

RESERVOIR WATER USERS COMPANY.

Copy of the foregoing Demurrer to Complaint received this

6th day of May, A. D. 1926.

— e 1

ATTORNEY ¥OR PLAINTIFF.
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IN THE DISTRICT COURT CF THE FOURTH JUDICIAY. DISTRICT IN AND
FOR UTAH COUNTY, STATE OF UTAH.

"

CALTB TANNER,
Plaintiff,
—vs-

Provo Reservoir Company, a
corporation, Provo Reservoir
Water Users Company, & corpo-
ration, Blue Cliffs Canal Coms
pany, a corporation, North 3
Union Irrigation Company, & ¢
corporation, Provo Bench Canal
& Irrigation Company, & cCorpow
ration, T. F. Wentz as Com- :
misgioner of Provo River.

DEMURRER TO COMPLAINT
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The saild defendant, the Provo Reservoir Company, now
comes and appearing for itself alone and not for either of its co-
defendants, demurs to the complaint of the plaintiff on file herein,
and to each and every alleged caﬁse of action of said Complaint
geparately,and for grounds of demurrer states:-

I. That there is a misjoinder of parties defendant
in the plaintiff's alleged first cause of action for the reason that
there is ro showing in the said first alleged cause of action of any
communi%y of interest or joinder of interest of this defendant, the
Provo Reservoir Company, & corporation, with any other of the de-
Bendants, or with all of the defendants combined, nor is there shown
to be any action by any of the other defendénts Jjoining with this
defendant in any of the matters alleged or set forth in the said first
alleged cause of action of said complaint.

II. That thefe ig a misjoinder of parties defendant in
the plaintiff's alleged second cause of action for the reason that
there is no showing in the'saids@momdalleged cause of action of any
community of interest or joinder of interest of this defendant, the
Provo Reservoir Company, & corporation, with any other of the defend-
ants, or with all of the defendants combined, nor is there shown to
be any actioen by any of the other defendaﬂts joining with the defend-
ant in/any of the mattérs alleged or set forth in the said second

1

alleged cause of action of gaid complaint.
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III. That there is a misjoinder of varties defendant
in the plaintiff's alleged third cause of action for the reason that
there is no showing in the said third alleged cause of action of any
community of interest or joinder of interest of thié defendant, the
Provo Reservoir Company, a corporation, with any other of the defend-
ants, or with all of the defendants combined, nor is there shown .to
be any action by any of the other defendants joining with the defend-
ant in any of the matters alleged or set forth in the thira aliéged
cause of action of said complaint.

IV. That there is a misjoinder of parties defendant
in the plaintiff's alleged fourth cause of action for the reason that
there is no showing in the said fourth alleged cause of action of any
community of interest or joinder of interest of this defendant, the
Provo Reservoir Company, a corpdration, with any other of the defend-
ants, or with all of the defendants combined, nor is there shown to
be any action by any of the other defendants Jaining with this de-
fendant in any: of the matters alleged or set forth in the said fourth
alleged cause of action of said complaint.

V. That there is a misjoinder of alleged causes of
action in the said Complaint in this:
A. (1) That the first alleged cause of action is an
attempt Eo determine the right of the plaintiff to flow certain
water rights represented by deeds given by the defendant, the Provo
through the main canal of

Reservolr Company, FREXXEarExSAXNATEIKICKENSEXER the Provo Reservoir.
Company's irrigation system.

(2) There is an attempt to obtain 2 decree quieting
plaintiff's title against t@e defendant for right of way and capaci-
ty in the main canal of the Provo Reservoir Company's irrigation sys-
tem, for the conveyance of 20-1/3 acres of Primasy water through said
canal.

(3) That there is an attempt to obtain a judgment
of the Court, decreeing that the plaintiff is entitled to suph Pro=
portionate share of the water flowing in the main canal of the Provo

Reservoir Company's irrigation system, as the plaintiff's alleged
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20-1/3 acres of Primary water right shall bear to the total number

of like units in said canal.
(4) There is an attempt to quiet plaintiff's title
to such proportionate share of said water as against each and all
of the defendants in said cause.
(5) There is an attempt to require the defendant, T.F.
Wentz, as Commissioner, to divert from the Provo River into the main
canal of the Provo Reservoir Company's irrigation system, 20-1/3 acres
of Primary water claimed to be owned byythe plaintiff as set forth
in said first alleged cause of action.
B
(1) In the plaintiff's alleged second cause of action
there is an attempt to determine the right of the plaintiff to flow
2.52 second feet of water claimed by the plaintiff, together with any
other water which plaintiff may have which may be flowed through said
9§iﬁul, and at all times when there shall be an unused capacity in said
canal; sald 2.92 gecond feet of water is not water that has ever be-
longed to the Provo Reservoir Company's irrigation system, but is water
that the plaintiff has acquired from a source entirely independent
from the water rights of the Provo Reservoir Company's irrigation sys-
tem,
(2). There is an attempt to quiet plaintiff's title
to the right to flow in said canal the said 2.52 second feet of water
claimed by the plaintiff.
(3) There is an attempt to require and direct the de-
fendant, T. ¥. Wentz to turn said 2.52 second feet ¢f water out of
the Provo River system into L the main canal of the Provo Reservoir
Company's irrigation system, and to direct said T. F. Wentz, as Com-
migsioner to divert such water from said caual intc such laterals head-
ing into such canal as shall be designated by the plaintiff or by the
plaintiff's lessees or assigns claiming to be'entitled to said 2.52
gecond feet of water.
(4) There is an attempt to have the Gourt determine

the liability of the plaintiff herein for flowing such water in said
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canal, and that it be adjudged that the Plaintiff shall not be re-
quired to Pay any rentals to any of the defendants herein for carry-
ing capacmty in said main canal, when there shall be any other un-
occupied space therein., In other words, it is an attempt to take

property belonging to some of the plaintiffs without just compensa. -

tion.
C.

(1) The pPlaintiff's third cause of action is an attempt
to regtrain the defendants from giving out in Speech that an acre of
Primary water right as evidenced by the deeds, copies of which are
attached to the plaintiff 'y complaint, is inferior to and less than &
share of full water right stock of the Provo Reservoir Water Users
Company as by it issued.

(2) In his third cause of action plaintiff attempts
to obtain a decree that the plaintiffts rights for the irrigation
water for the main canal for the Provo Reservoir Company's irriga-
tion system ag represented by his deeds are superior and prior in right
to any and all rights of the defendants and each of them by them held
or claimed through conveyances or deeds from the said Provo Reservoir
Company issued subsequent to the issue of the said deeds of the plaintiff

(3) There is an attempt to quiet plaintiff's title as
ageinet the defendants and against any and all rights and claims of the
defendants tarough deeds issued by the Provo Reservoir Company subsequent
to the issuance of the deeds of the plaintiff set out in said complaint
for the irrigation of said 20-1/3 acres of land at a duty not greater
then 75 acres per second foot, and that under Exhibit B plaintiff is
entitled to 1rrigaté 10 acres of land throughout the High water season
on a duty of not greater than'SO acres per second foot.

(4) There is an attempt to obtain a decree requiring
T. ¥. Wentz to divert from Prove River into the said main canal ahd
distribute to the plaintiff or his successors in interest from the
waters of said main canal a volume sufficient for the irrigation of
20-1/3 acres of land or a duty not greater than that hefore prayed

for in said/ﬁon@laint, 8o long as there shall be sufficient water in

/
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sald main canal to surply all of the owneres and holders of deeds
igsued by the Provo Reservoir Company from point of line down to and
including the issuance of deeds attached to said complaint, such
water to be distributed into such laterals as the plaintiff or his
agsligns or lesgsees may direct.

D,

(1) There is an attempt in plaintiff's alleged fourth
cauge of action to obtain a decree of the Court to determine the
liability of the plaintiff for the cogt of maintenance of said canal
in paragraph 160 of sald complaint described on account of the plain-
tiffs ownership of the 20-1/3 acres of Primary water right repregented
by sald deeds, and his use of mald canal for the conveyance of said
waterstherein,

(2) There is an attempt to obtain an order and Judgment
of the Court that plaintiff pay only such proportionate share of the
copte of malntenence of sald main canal to the alleged point of general
dejivery  ap mentioned in sald complaint as the volume of his right
theredin, by reason of hig alleged ownership of said 20-1/3 acres of
Primary water right shall bear to the whole volume of saild canal.

(3) There is an attempt to obtain a decree by the Court
that the plaintiff d4s the owner of sald 20-1/3 acres of Primary water
right in the sald main canal 1is not obligated to pay any of his co=
tenants oxr the defendents herein, any charge for maintenance and dis-
tribution other than his proportionate shanre of the reasonable cost of
maintenance of the said main cenal to the gald point of general deliveyy
mentioned in sald complaint.

(4) There is an attempt to require T. F. Wentz,us
Commissioner, to pro-rate the cost of maintenance of said canal to the

point of general delivery mentioned in seld complaint.
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VI. That the said first alleged cause of action of said
Complaint does not state facts sufficient to constitute a cause of
action against this defendant, the Provo Reservoir Company.

VII. That the said second alleged cause of action of said
complaint does not state facts sufficient to constitute a cause of
action againgt this defendant, the Provo Reservoir Company.

VIII.That the said third alleged cause of action of said
Complaint does not state facts sufficient to constitute a cause of
action against this defendant, the Provo Reservoir eompany.

IX. That the said alleged fourth cause of action does not
state facts sufficient to constitute a cause of action against this
defeﬁdant, the Provo Reservoir Company.

X, That the said Complaint as a whole, or any one of more
of the alleged causes of action therein set forth, does not state
facts sufficient to constitute a cause of action against this defend-
ant, Provo Reservoir Company.

WHEREFORE, this defendant, Provo Reservoir Company, prays

that it be hence dismissed with its costs of suit herein expended.

Attorneys for Defendant Provo Reser-
volr Company.

Copy of the foregoing Demurrer to Complaint received this

6th day of May, A. D. 1926,
i ‘/ §h S
Wy

Attorneys for Plaintiff.




IN THE DISTRICT COURT CF THE FOURTH JUDICIAL DISTRICT
IN AND FOR UTAH COUNTY, STATE OF UTAH.

oo

Caleb Tanner,
Plaintiff,
..'v‘s.-

Provo Reservoir Company, & cor- ORDER EXTENDING TIME
poration, Provo Reservoir Water
Users Company, & corporation,
Blue Cliffes Canal Company, & cort
poration, North Union Irrigation:
Company, & corporation, Provo
Bench Canal & Irrigation Company

a corporation, T. F. Wentz as
Commiseioner of Provo River,

ee 8 oe °° <o oo o0 o0 09

Defendants.

€D ve ov 0 00 ee pn oo

In the above entitled matter, application having been
made to the Court, and good cause being shown therefor, it is ordered
that the defendants, Provo Reservoir Company, a corporation, Provo
Regervolr Water Users Company, a corporation, Blue Cliffs Canal Com-
pany, & corporation, and each of them, be, and they are hereby given
tntil and ineluding the 6th of May, 1926 in which to answer or other-

wige plead to the Complaint on file herein.

Dated this lst day of May, A. D. 1926,

JUD G E.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
IN AND FOR UTAH COUNTY, STATE OF UTAH.

Caleb Tanner,
Plaintiff,
-VB—

Provo Resgervoir Company, & corpo-
ration, Provo Reservoir Water
Users Company, & corporation, Blue

$

H

:

s ORDER BXTENDING TIME
Cliffes Canal Company, a corpora-

s

H

tion, North Union Irrigation Com-
pany, a corporation, Provo Bench
Canal & Irrigation Company, a
corporation, T. F. Wentz as Com-
migeloner of Provo River,

Defendants.

In the above entitled matter, application having been
made to the Court, and good cause being shown therefor, it is ordered
that the defendants, Provo Reservoir Company, a corporation, Provo
Regervoir Water Users Company, a corporation, Blue Cliffs Canal Company,
a corporation, and each of them, be, and they are hereby given until
and including the lgt of May, 1926 in which to answer or otherwise
plead ~o the Complaint on file herein.

Dated this 6th day of April, A. D. 1926,




IM THE FOURTH JUDTETAL DISTRICT COURT OF THE STATE OF UTAH;

I AND FOR UTAH COUNTY.

Calab Tanner,
R a iR

Ve,

Provo Resenvolr Company,
@t ale

Defendants .

©e se e e4 3% za se s se =8 s eo ae
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In this actlon the defendants, Blue Cliffs Canal
Company , Prove Reservolr Wabterusers Company s Provo Reservoir
Gompany, have each filed separate demurrers, which said demurrers
are bolh speclal and general . The plaintiff in his comnlaint
hag sot forth four alleged causes of action, the first being
for the purnose of fixing the rights, if any, of the plaintiff
In and to the use of 20=17/3 acres of primary water right evidenced
by a deed which 1g atbached to the complainﬁ, the second being
for the nurnose of determining the right, if any, which the
nlaintiff claims to flow 2.562 cubic feet per second of water
In o canal apecifically mentioned and described in niaintiff's
complaint, the third beilng an action for the purpose, as would
annear, of fixing bie relative rights of the vlainbtiff's water
ag renresented by the 20~1/5 acres of nrimary waeter right with
respect to shares of water in the Provo Reservoir Waterusers

Compnany, and the fourth being for the ourpose of determining

2]

the plaintiff!'s rdsght to use a certninlcnnal for the conveyance
of t%e'BOAI/B acres of nrimary water wright and to determine

bhe amount of maintenance cosgts of saild canal, if any, which
ghall be paidlby the nlaintiff herein.

{7y RO £ ’ 2
| Ry | "(:‘ '74

-




o

Hach of the said Adefendants hags demurred tec ccch of

the alleged causes of action, upon the ground that there is

B3
S

no commnilty of interest with the other defendants and that

therefore there is a misjoinder of narties defendants.

s

Seotion $485. Comniled Laws of Utah, 1917, nrovides
ag follows:

"Tn any action hereafiter commenced for the nro-
teotlon of wights acquired of water under the laws
oft this state the plaintiff may make any or all ner-
gons who have diverted water from the same streamn
or gouree, nartles to sich actilon, end the Gourt mav
in one Judgment sebtle the relative ovriorities of all
the nartles to sich action.!

ihe complaint filed In this action is verw Lengthy

and has a namber of repetitions, and the Court i of the

oninilon that the matters set forth in the Ffour causes of
actlon In nlalntliff's complaint might well have been stated
in three causes of actlon, one to determine the right to the

5

#B0=1/8 acres of nrimary water, which might well have included

the amounl of assessment, i1f any, that should be levied against

Ehile alleged water right, to vay for the expenses of the dis-
Fedbution therveof, one for the alleged right to flow the 2.52
nognnﬂ feelt of water in the canal system described in pnlain-
EIf M Ys complaint, and one o flow the 20=1/5 acres of nrimary
water right In the canal system described in plaiantiff's com-
nlaint, but ati the same time there is of course no objec-
tlon to stabing acaunge of actilon In two separate and distinct
congesa of actlon, vrovided, of “course, the camnses of action
are such that they may be nroperly joined in the same action,
A rending of each of the four causes of actlion in
aubgten ce alleges that énch of the narties defendant claims
gome Interest In the waters in controﬁersy, and therefore the
Couprt 1s of the oninion, and s&o holds, thal the nlaintiff

has a right and 1t s the betiter practice to join all of -the

Hy Wb

O

L

"y

defendants in one cange of action and thue avoid a malbinliciby




The gaqa ﬂﬂfonﬂnnts also Azmugp soecialiy Ubon the

9]

Zround Chat there 1, 2] misﬁoinder (0)i Causes gp action in

that therg 18 an attemnt to have the Coupt determine the

right, 1p anwy, of Lhe hlaintiff to g water right in one

conge op action andg iy anothepn Cange o action to determine

thg rl gt il i Any, of (AAT) nlmintifﬁ o 1 ow ate h%rohﬁh

Lha 71'uj;fufilor) Cangl r1eruzriTned in plrutntj.ff's: COﬂUﬁJHjJJt.

™1 g DN e OF e Casge 1g discussod in Vol , A Sec, 15L5,

o) _Y7e, of }\-':I.nney on .TJ"1,*:[[;'0.1’::?.0}1, Whemne the aAlthop Nses

Lha Pn1)nw1nw Jnnﬁunme, and 4y e note Cltegy cases fo Sup -

ROBL Fia eyt :

”Awnﬁn, In the 8ame action, the Cltle o both the
Watep (i and o the Aditoh O canal through Which
il M owe matr e ndjndjanted, anc g decneq made by the
Conpt; unlohlwg (RS title han i ronwecttve OWnersg op
hobh, A8 wag N by the Goloraﬂo conpt , Where the
Lrta Coupt; (GRANRT decddeq the shts ag Lo the Watep,
LA P Lrtny Coupt Shouiy have Petained ;h:viﬁuiioixion
Lo Balif]lg all the rlohte o' the Darteg in one action,
and 1y, QUght not 4a TOGulre the Dlaintp. Lo bring anothen
Lo have dwhwvminod Lie relative L ahtg of the Parties 4p

and to ghig trdn op Land, ! In the nloadinﬁs, howevcr,
| ke BOD8Y Lo Changeg op action Mgt he separdtely Stateq,

The 1aw 18 likuviﬂw wel N AR IYe ] theats in g Sui b

(s) L

o

(6)

Miet e rlaht 4o n&ge p Cang Ayaten, tWo canggg of action

10 DTOB A - Joinaed G Ve khouwh Cwo BCRara e Wabter riehte are

¢lalmad and

2 r1ﬂhb-nfaWUy i g alaimod In the Same canal fop

RATS FJow}HH oF both op Lhe Watap ighbe, In fact the Taw
Gould 'uﬂ.zﬁflifv'r)ﬂu:uwiﬁu, NOCauge 1 one claimg Lo SEharate

RASsmenta £y Lwe 88paratae w, Lean rightg, from the Very natupe

of thae Caae 1% 4 v-(u3(u"ru11ﬁ7 to have Lokl op Ghe Claims DEfope

1y

Sl ol order {(hat Ghe Conpt; MY make g Comnleta detemnjna-

1

tlon op All of the wlghtig omn Lhe Dartiey befope the coupt in
and to the Ige of t“u,cnnnﬂ Sratem,

oy vhat; hag baen satd 44 folldws that delendanteat de -
VD Sme i r.»,'J_n_i_ut,v'.::'l("'f: complaing, Upon hott, Lhe erounds fLhgt
Lhere g “ Mﬁ&ﬁoinﬂor of Partieg defenqut and g miniodnder of

‘G we

v

I



canges of action, should be and the sawme and each of them
are overruled.

The defendants above mentionedlhave also demurred
t.o éach oft the causes of action upon the ground that they
and each of them do not state facts sufficient to constitutbe
a caunse, of action In actions to determine and fix water
rjnhté the law is of course well sebthled. as stated on nage

2764 of Vol. IIL of Kinney on Irrigation, that bhere need

nob be an actual intevrference with plaintiff's right before

o
an actlon may be hrought. The assertion of an adverse claim
e sl aaliamitiy In each of the causes of action set out in

nlalntiliff s complalnt there are sllegations to Lhe effect
that each and all of the defendants in ssid aetion have
anasnrtad gome clalm adverse ko the claims made by the nlain-
EIft horein, and thevefore 1If follows that the general de-
miprrars and énah o the general demurrers of the defendants
abova named should be and they are hereby overruled.

The dafendants above named and each of Them are
plven f1fteen days in which to prevarse, serve, and file
angwer in bthis actlon,

Dated thig 1L6th day of Hovember, 1926.

By bhe Court,

Al B B







IN' THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT, IN

AND FOR UTAH COUNTY, STATE OF UTAH.
Kook ok ek ok o ok ok ok ok

CALEB TANNER,

Plaintiff,
V8.

TR

0o

=
o

Provo Reservoir Company,
8 corporation, Provo
Regervolr Water Users
Company, a corporation, ANSWER
Blue Cliff Canal Company,

a corporation,North Union
Irrigetion Compeny, & cor=-
poration, Provo Bench Ganal
& Irrigation Company, a cor-
poration, T, ¥, Webtz as
Commigsloner of Provo River,

.

.

Defendants.

20 % 2K ok oK 2 ke K ok ok s ok

Come now Provo Bench Canal & Irrigation
Company, & corporation, and North Union Irrigation Company,
a corporation, defendents in the above entitled action and
for answer to plaintiff's complaint admit, deny and allege
ag follows:

These defendants claim no righﬁ %o the
canal of the Provo Reservolr Company, defendant herein, or of
the Provo keservoir Water Usuers Company, as said canal is
desoribed in Paragraph 16 of the first cauge of sction of said
oompla int.

Further answering said complaint these
defendants allege that they claim no right, title or interest
whatsoever under the confraot of Jens C. Jengen with the Provo
Reservoir Compeny, or *o the water rights referred to in
Paragraph 25 of the second cause of action of said complaing,
except ag set forth in the decree in Civil action No. 2888 on
file in this court,

WHEREFORE defendants pray that they be

‘6 78




dismissed hence, with their Mosts incurred herein.
Al a

Atté;ﬁeys for Defendants.

STATE OF UTAH ) :
' SS.
COUNTY OF SALT LAKE )

JOHN H, STRATTON, being first duly sworn, deposes
and says: I am an officer, to-wit, President, of the Provo
Benah Canal & Irrigation Company and make this verification
for and on behalf of said corporation, that I have read the
foregoing answer, know the contents thereof and that the same
ig true except as to the matters therein stated upon informetion

and belief, and as to those matters I believe it to be ture.

7&;@, Aol

Subsoribed and sworn to hefore me this 10th day of say, 1926,

Notary Public regiding at
v Salt Lake City, Utah.
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IN THE DISTRICT COURTY OF THL FOURTH JUDICIAL DISTRICT

IN AND RFOR UTZH COUNLY, STADE COF UDAH,

Caleb Lanner, Plaintiff,

us AR A
i NCTICE.
Provo Reservoir “Yompany, a
Corporatiocn; »Provo Regervoir Water Users
Company, &a corporation; Blue “1liff Canal
Company, & corporation; North Union Irrigation
Company, & corporation; Provo Bench Cenal
and Irrigetion Company, a corporsetion,
and D, Wentz as Commissioner of Provo
Rivex.

Defendants.

Lo Blue Cliff Cenal Company, & corporation;

Yo rrovo Reservoir Watex Users Company, a corporation;
Lo Provo fegervolr Company, a corporation and

o Booth and Brockbank, Attorneys for said Blue Y1iff
Vanal Company, Pyovo Reservoir .ater Users Company and
Provo nregervoir gompany, delenden ts;

take Notioe;

Lthat on the 15th day of November, 1926, the above entitled
Court made snd entered an ordex herein overruling each and
all of Che several demurrers herein interposed by the said
Blue C1iff Canal Company & corporation; Pbovo Reservoir water
Users Company, a corporation, and Lrovo Reservoir “ompany,
a corporation, and the said named defendant corporations
and each of them were granted 16 days in which to prepare
serve and fille their several answers herein,

vated Provo, Utah, this 16th day of Nov. 192
s LD

Attorn%ff/fﬁf Plaintiff,

Recelved copy of above Notice
thig léth day of Nov. 1926

a4

Nl s el el

Attorneys fox
Blue Cliff Canal Compeny, & corporation;
rrovo Regervoir Weter Users Company, & corporation, and
Provo Reservoir Compeny, a corporation.

; i 2 e e e U, TR P Te -

VY
VOO R sTRAW
COMMERCIAL BANK BUILDING
PROVO, UTAH
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAIL DISTRICT OF THE
STATE OF UTAH, IN AND FOR UTAH COUNTY

CALEB TANNER,

Plaintiff, No 6346 Civil

Vg~ ORDER EXTENDING TIME TO ANSWER

PROVO RESERVOIR COMPANY,

& corporation, PROVO
RESERVOIR WATER USERS COM-
pany, a corporation, and

T. F." WBENTZ, as Commissioner
for Provo River

B go cc °s 00 S 90 08 o U o0 O o0 oo

Defendants.

In the above entitled action, good cause being shown
herefor, it is hereby ordered that the defendants be granted,
and that they are hereby granted gy end dcluding December 154kh,1926
in which to prepare, serve and file Answer to the Complaint of
the plaintiff in said action. ' '

Dated this 22nd day of November, A. D. 1926.

JUD G E,







IN THx DISTRICT COURT OF UTAH CouNTY,
STATE OF UTAH.

~==-000~-=~

CALBB TANNSR, :
' Plaintif £, : [i0. 6346 CIVIL.

VS

ANSWUR OF PROVO R4USZRVOIR
Provo Regervoir Company, a $ WATSR USHZRS COLPANY AND
corporation, Provo Reservoir
Water Users Company, a corpe-
ration, Blue Cliff Cenal Gom-
pany, a corporation, North
Union Irrigation Company, a
corporation, Provo Bonch Canal
and Irrigation Company, a cor-
poration, T. K. Wentz, as Com-
migslioner of Provo River.

.

vefendants.

Now comes the defendant, Provo Reservoir water Users
Company, a corporation, and for itself alone and not for any
of the other defendants, answers the Complaint filea herein;:-

A8 to the first cause of action in said Complaint the
defendant admitey, denies and alleges as follows:-

le Admitsall of the allegations of paregraphs 1 to &
thereof ifnclusive.

2e DThe defendant admits that the defendant T. ¥,
Wentz now is, and for mony years lest past he has been, the
duly appointed, qualified and acting Water Commissioner for
Provo River under the appointment and orders of the above en-
titled Court in that civil action known and designated as-
Casé# No. 2888= in the above entitled court. That said de-
fendant, I, F. Wentz, now is, and for many years last past he
has been, under the appointment and orders of the above en-
titled court, in active charge as said commiseioner of the

control, regulation and distribution of waters of said Provo

¢ B2
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River into various canals and irrigation works receiving water
from said Provo River. Tha* it now is, and for meny years last
past 1t has been, the duty of the defendant, T. F. Wentz, as
8aid commissioner, to eontrol, regulete snd distribute waters of
881d Provo River in the main chahnel and bed of said river, and
from the main channel and bed of said river into various canals
and diversion works diverting, taking and receiving water frOm-
geid BProvo River. But the defendant denies that the said T. F.
Wentz as said commissioner has any duty or right to control,
regulate or distribute the waters of the said RProvo River ex-
cept as provided by t'e Deerce in Case =No. 2888 Civil= in this
Court, and denies that this court has any right or pewer to
direet the said 7. s Wentz, as commissioner or otherwise, to
gontrol, regulate or distribute eny of the waters of seid Provo
River, except the waters adjudicated by said decree and to the
parties thereto or their successors in interest.

3s The defendant admits the allegations of paragraphs
AT S ) O O 1 7 B N 1V 5 W 27 CLA L /08

4e As to paragreph 18, the defendant admits the firwmt
gentence thereof ending with the word "herein." And admits that
neither Jens C. Jensen nor the plaintiff herein has assigned to
the defendant, Provo Reservoir Water Users Compeny, any of the
water~righte represented by the Deeds, ecopies of which are at-
tached to the ocomplaint, and admits that neither said Jensen nor
the plaintiff have at eny time or at all authorized or directed
gaid défendant to distribute water represented by said Deeds,
and éﬁEI?E?that the whole of the inteérest of the Brovo Reservoir
Water Users Company in tﬂa Irrigation System of the said Provo
Reservolix Gbmpany or in the cenal deseribed in paragraph 16 of
the Complaint has been acquired by transfers thereof to seid
Provo Reservoir Watexr Users Compeny by owners of water-rights
in the Provo Reservoir Company‘'s Irrigation system.

Defendent denies all of the allegations of sald paragraph

{83
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18, not herein gbove admitted.

5. The defendant denies the allegations of pPaxagraph 19,

6. As to paragraph 20, the defendant believes tle sglle-
gations therein to be a reiteration of some of the allegations
in paragreph 18 except that in paragraph 20, the plaintiff claims
to be a "joint-owner" and a "tenant-in-common" with the defend-
ants here;n, and as to these allegations the defendant denies
that the plaintiff is a "joint-owner™ or a "tenant-in-common" in
end to all interests of said irrigation system or in and to any
interest in any Canal constructed by the Provo Reservoir Com-
peny except such interest as Provo Reservoir Company may have
acquired by reagson of its enlargement of the Canal known as the
"Provo Binch Canal and Irrigation Company's Canal,” as herein-
after in paragraphs 15 and 16 set forth.

7« The defendant denies each and every allegation of

paragraph 21 of seid first cause of action,

8. 1The defendent admits the allegations of paragraph 22
of sald first cause of action.

9, MThe dofendant admits that it asserts and claims that
the plaintiff owns no capacity in and no right to flow or convey
the water represented by the Deeds exhibits "B", "D" and "E"
through the mein canal of Prove Regervoir Compeny's, Provo River
Irrigation System for the reason hereinafter in this answer to
the first cause of sction in this complaint set forth, but denies
that such agsertations and claims are wrongful or in violation of
any right of the plaintiff,

10, The defendant denies that the plaintiff is entitled
to the use of such proportions of the waters of the Provo River
heretofore or now owned by the defsndants Pruvo Reservoir Com-
pany} or Provo Resgervoir Weter Users Company, ag 20%1/5 acres
of Primary water-right bears to the total number of like units

of Primery water-right so disposed of by sald RProvo Reservoir

Compeny, for the reason that at the time of an gince the or-
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ganization of the Brovo Reservoir Water Users Company of the
Provo Reservoir Company has convayed to all of the Users of
Consuners. of water under its Deeds who have joined and became
membars and stock-holders of Provo Reservoir Water Users Com-
pany, water-right sufficient fo éive to such users a different
rate of duty of water thereby enlarging the water-rights of the
Stock=holders of said Corporation over and above what they weré
antitled to under their Dewds which wexe identical with those
igsued to Jené G, Jensen under whom the pleintiff herein c¢laims
title.

1ls, HFurther answering sald first cause of action, the
defendant alleges that the plaintiff, Caleb Tanner, was prior to
the year 1913, the state engineer of the State of Uteh and that
he was at all of the times hereinafter mentioned an irrigation
anglneer of great ability and of good repute and had knowledge
of the (ivers mattors pertaining to the flow of the water of
the Erovo River mentioned in the Complaint hewrein, and that he
had boen for many vears prior to the organization of the Provo
Reworvolr Comnany interested in said Liver and its irrigation
gyatem as then in use.

‘12. That defendant, Provo Reservoir Company knowing of
the Ability of sald Caleb Tenner as an irrigation engineer and
knowing of his study and knowledge of the said Provo River »Sys-
tem and rights of individuals to the use of water of said river
for all purposes, in the year 19138 said defendant engaged and
employed the saild Danner as its agent and engineer for the pur- -
pose of securing for sald Rrovo Reservoir Company water-rights _
by sppropriation and otherwise in end to the water of sald Provo
River and to secure rights-of-way for said Provo Reservoir Com=-
pany for ditches, canals and diverting chammels, and to give
sald Provo Reservoir Company advice, counsel and infommation for
ites benefit in the appropriation, diversion, application,dis-

tribution, end use of water by the said Provo Reservoir Company
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and those with whom it might contract with for the sale of rights
owmed by it for the use of watexs of the said Provo River and its
tribuvaries and that the said plaintiff, Caleb Tanner, during all
of the time from the year A.D. 1913 until the 31 day of December,
A.D., 1921, was employsd by the éaid Provo Reservoir Conpany
and paid by it for services remdered by him under the said em-
ployment,

15; That during the year A.D. 1915 the said Provo Rewger-
voir Company had made contrascts with divers persons for rights to
the use of waters of the said Provo River for irrigation purposes
to the amount of approximately 40 sec ond feet, among whom was the
grantor of the plaintiff forlthe 20-1/3 second feet referred to
in the plaintiffs first cause of action, said water to be deliver-
ed to the sald Provo Reservoilr Company's grantees through the
long Canal, the intake of whieh 1s from the said Provo Reservoir
Company's main canal at & point near the center of sSec., 12y o),

6 South, of range 2 Wast, Balt Lake Base lMeridiasn in Utah Cbunty,
Ut ah o

14, That by reason of the great length, cost of construct-
ion and maintenance of the said Iona Ganal and the extra loss by
ovapqrafion and geepage of the water in said Iona Canal many of
the users thereof and as the seid Provo Reservoir Company then
believod all of the ugers thersvof asked the said Provo Reservoir
Company to make arrangements to deliver the water contracted for
by them through the Provo Bench CGanal and Irrigation Gompeny's
Canal, which sald canals diverts water from the said Provo River
at a point on the right bank of said Provo Riyer about two miles
below the intake of sald Provo Reservoir Company's main canal
a8 described in the complaint herein.

15 That on oxr about the day of A.Ds 1916,

after the sald Provo Reservoir Company had conferred with the
pleintiff herein then acting as its counselor and advisor in all

matters relating to the diversion end distribution of waters con-
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tracted for by it to the users thereof, and after being advised by

‘the plaintiff so to do enBered into an agPeement with the Provo

Benoch Canal and Irrigation Company to convey the quantity of water
theretofore used and thersafter to be used by said Provo Reservoir
Company's vendees through the said iona Cenal, to be carried
through end delivered to the said vendess through the said Provo
Benoh and Irrigation Compeny's Ganal, And that thereafter and so
long as the ﬁater contracted for by Jems C. Jensen, Plainti ffs
grantor, was used by the said Jens 8, Jensen, it was delivered to
him through the said Provo Bench Canal é&nd Irrigstion Company's
Gansl with his acqueiscence end consent and as this defendant

18 informed and verily believes at his instance and request, and.
this defondant alleges that the 20-1/8 acres of water-right %o
whioh the sald Jens G. Jensen was entitled was delivered into the
gaid Provo Benoh Cansl end Irrigation Company's Canal under the
arrangoments made by Provo Reservolr Company with Provo Bench

Ganal and Irrigation Company until the year A.D. 1916,

16+ fThet in the year A.D. 1916 the said Provo Reservoir
Gonmpeny for the sole purpose of supplying the persons who had
original}y had their water delivered to them through the Iona Canal
with water delivered to them through thé Provo Bench Ganal &nd
Irvigation Gompany™s Gesel, with the plaintiff hevein, entered in-
to an agreement with the said Prove Bench Ganal and Irrigation
Gomﬁany's Ganal to enlarge its canal 8o that said Frovo Reservolr
Company would have carrying capacity therein to supply water to
those with whom it Lad contracted and who had originally hed their
water delivered to them through the Iona Canal, and that Frovo
Reservolir Gompeny on its part exponded in sald enlargement ap-
proximately $80,000,00 and thereby soquired a vight to flow the
gald weters through the sald canal, the sald users having each and
gll made arrangemonts with the sald Provo Bexch Canal and Irri=
gation Compeny and North Union Canal Gompany to deliver and dis-

tribute to them at their several private laterals the quantity of

. 87




7o

water to which they were severally entitled, and that during each
and every year since #.D. 1916 the 20-1/3 second feet of water to
which the said Jens C. Jensen was entitled and to which the plain-
tiff claims he is now entitlad has been delivered by the Provo
Regervolr Company, the Board of Control, and the Provo Reservoir
Water Users Company into the Provo Beneh Ganal Company's Canal for
the use and benefit of the said Jens C. Jensen bw his successor or
succegsors in interest.

17, [That the Iona Ganal was a lateral from the Provo Re-
gervoir Company's main cenal and was constructed, owned and regu-
lated by the persons, inecluding Jens C. Jensen, who held contracts
with the Provo Resorvolr Compeny, defendant, for the sale and pur-
ohage of water-right, to be delivered through its irrigation sys-
tem.,

18, [That immediately after the Provo Reservoir Company ar-
ranged with Provo Bench Canal and Irrigation Company to convey and
deliver through its canul the water formerly delivered at the in-
take of the Iona Canal, the owners including Jens C. Jensen, the
plaintiffes grantor, of the 20-1/3 acres water-right claimed for
herein by plaintiff, abandoned said Iona lateral and it was soon
filled in, its flumes and gates became broken, deecayed, and des-
troyed and it has never since been uged by eny of its owners whose
1lanuds }ie below the Provo Bench Canal and Irrigation Company's
Canal and laterals.

19, Dhat the 20-1/3 acres of Prihary water-right clsimed
by plaintiff in the £ rst cause of action herein, were awarded to
Provo Reservoir Company by reason of the application thereof in
lrrigation of the lands of said Jens C. Jengen, plainti ffs grantor,
upon the lands of said Jens C. Jensen, situated in Sec. 28, Tp. 6
South, Range 2 EKast, of the Salt Lake lieridian, all of which lands
1ie to the ZSouth of the Provo Bench Canal and its laterals, and
galid water was continuously used upon said lands from the date of

the contracts for the purchase thereof between the sald Jens C.
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Jensen and Provo Reservoir Company, as shown by plaintiffs ex-
hibits "A" and "C" and the dats of the Deed plaintiffs exhibit "g»
until the sale thereof by the said Jens C.‘Jensen to the plaintiff,
and all thereof were distributed to him through the Provo Bench

”éhereof, a8 aforessid

Canal each and every year during his use
8ince A.D. 1916, and that 5 acres thereof were distributed to him
through sald canal f£rom the time of his purchase thereof, November
R9th, 1918 until his sale to plaintiff as alleged in plaintiff's
complaint herein on the 2rd day of March, A.D. 1928, and that ever
gince said date the sald water=right has been turned into the said
Provo Bench Canul each and evefy year exceptA1926 for the use of
plaintiff, ties

20s [That by reason of the acts of said Jens C. Jensen, and
others to whom water was distributed through the Iona Canal later-
al aforesald, as herein above Set forth , and by reason of the
large expenditures of money by the Provo Regervoir Company in order
to obtain for themselves a right to flow said water through the
Pfovo Benoh Canal, end North Union Canal and their latersdlshs above
ot forth all of sald exponditureé.having been made under the dir-
eation, oontrol, and adviee of the plaintiff herein and all of
which wae well known to the plaintiff at the time he purchased
from the said Jens G. Jengen, the said water-right, the said Jens
G, Jensen, plaintiff, and their grantees and successors in intex-
@8t are barred and estopped from claiming eny right to have de-
livered to them any of the sald water thrbugh any other source or
from any other point thom the Brovo Bench Canal, and North Union
Canal and thelr laterals. :

21, (That in the Decree in Case No. 2888 Civil- filed in
this Gourt on the 42:51 day of May A.D. 1921, paragraph 116 is as

follows ;=

"It 18 further ordered, sdjudged and decreed, that for the
purpoge of maintaining the volume of £low of Provo River avail-
able for use of the parties, and to maintain to the partie s hereto
the regpective rights herein awerded and decreed, none of the
parties shall change the place. of use of said water so 'ag to cayse
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the seepage or drainage therefrom to be diverted away from the
chamel of said river; or canals, or from the lands heretofozre
irrigated thereby."

22, That as this defendant is informed snd believes and
therefore alleges that the sole purpose of the plaintiff in pur-
chasing the said 20-1/3 acres of'water-right was that he might
change the place of use thereof and divert the same through
plaintiffs Main Cenal and thereby sesk to aecquire rights that
had been forfeited and abandoned by his predeeessor; Jens C.
Jensgen, snd at the same time seek to acquire other interests
that were never owned or cleimed by his said grantor, such as a
"tenanoy-in-common" with this defendant, and Provo Reservoir
Water Users Company in the Main Canal of the Provo Reservoir €om-
pany's Irrigation System, and perticularly to acquire such "tenan-
oy~ih=-common" in ite head-gate, canal, tunnels, and pipe-line
from the so called Helselt Dam referred to in paragraph 16 of
the ®irst oause of actlon herein, but such rights can only be ob-
talned by chenge of the plasce of use of the said 20-1/3 scres
water-right, and an abendonment of the right aecquired by plain-
tiff at great expense to the Brovo Reservoir Company to flow the
sald RO-1/8 aores of water-right through the Provo Bench Canal
and tpaf by provisions of paragraph 116 in the Decree in Case No.
£888 Civil- the said Jens C. Jensen und the plainti ff, as his
succegsor, are prohibited from changing the place of use of said
water,

This defendant generally denies each and every allegation
of sald first cause oi action not hereinabove admitted or denied.

ANSWER TO SHCOND CAUSE OF ACTION

In answer to the gsecond cause of action herein this« de-
fendant admits, denles, and alleges as follows:-

le It admits all of the allegatltons of peragrephs 1 to b
thereof and inclugive, end sdmits all of the allegations nf para-
graphse 7, 8, 9, 9%, 10, 11, 18, 18, 14, 15, 16, and 17,

2. As to paragreph 6 this defendent aduits that the de~
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fendant, T F. Wentz now is, and‘for many years last past he has
been the duly sppointed, qualified end seting Water Commissioner
for Brovo River under the appointment and orders of the ahove en-
titled Court in the civil action known and designated as -Case Fo.
2888~ in the above entitled Gourt. That said defendant, T. F.
Wentz, now is, and for many years last past he has been, under the
appointment and orders of the above entitled Court, in active
charge as sald commigsioner, of the control, regulation and dis-
tribution of waters of sald Provo ﬁiver into various canals and
lrrigation works receiving water from said Provo River. That it
now ig, and for many years lust past it has been, the duty of the
defendent, 1. F. Wentz, as saeld commigsioner, to control, regu-
late end dlstribute waters of saild Erovo River in the main channel
and bed of sald river and from the main channel and bed of said
river into variousg canals end diversion works diverting, taking
and receiving water from ssid Provo River. But this defendant
denies that the sald T. F. Wentz as said commissioner has any
ripht & or duty to control, regulate or distribute the waters of
the gald Provo River except as provided by the Decree in -Cast No.
28868 Civil- in this Court, end denies that this court has any
right or power to direct the said T. F. Wentz as commissioner or
other-wise to control, regulete or distribute any of the waters of
gald Provo River except the waters adjudicated by said decree and
to the parties thereto or their sueccessors in interest.

3. Answering paragraph 18 this defendant admits the f£irst
gentence thereof, ending with the work "herein.," And edmits that
neither Jens G, Jengen nor the pleintiff herein has essigned to
the defendant, Provo Rosérvoir Water Users Company any of the
water-rights represented by the Deeds, coples of which are at-
tached to the complaint, and admite that neither said Jens C.
Jongsen nor the plaintiff have at any time or at all authorized or
directed said dqfendant'to di stribute water represented by said

A peertdd
Deeds, end adméte that the whole of the interest of the Frovo
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Reservoir Water Users Company in the irrigation System of the saiad
Erovo Reseivoir Compeny or in the Canal described in paragraph 16
of the complaint has been acquired by transfers thereof to said
Provo Reservoir Water Users Cdmpgny by owners of water-rights in
the Provo Reservoir Company's Irrigation System.

Defendant denies all of the alle gations of said paragraph
18 not herein admitted.

4o 'This defendant. denies all the allegafioné of paragraph
19,

bs A8 to paragraph 20 thig defendant belicves the allega-
tions therein to be a reiteration of some of the allegations in
paragraph 18 emcopt that in paregraph R20nthe plaintiff claims to
be a "Joint-owner" and a "tenant-in-common" with the defendants
herelin, and as to thesge allegations, this defendsnt denies that
the plaintiff 1s a "Joint-owner" or a"tenant-in-common™ in and to
all interests of sald irrigation system or in and to any interest
in any Canal constructed by the Provo Reservoir Comrany except
guch Interest as Provo Reservoir Compeny may have scquired by
roeagson of 1te enlargement of the Canal known as the "Provo Bench
Canal end lrrigetion Compeny's Canal.,"

é. PThis defendent denies each and every allegation of
paragraph 21.

7. This defendant admits the allegations of paragraph 22.

8, MThis defendant admits the ellegations of paragraph 23.

9, A8 to paragraph 24, this defendert denies each and
every allegation therein and specificslly denies that the plain-
tiff is a "Joint-owner" or a "tenant-in-common" with this defondent
in the canal deseribed in paragraph 16, or in any part thereof.

10, Answering pearagraph 25, this defendant admits that the
plaintiff desires to use the main ocanal constructed by RBrovo LRes=
ervolr Gompany as deseribed in peragraph 16, to carry hig 2.52
gecond feet of water to the intake of the Iona CGanal, to be used by

divers persons, and this defendant denies each and every allegation
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of said paragraph 25 not in this paragraph admitted.

11, Answering paragrapi. 26, this defendent admits that it
asserts and oclaiws, end it now alleges that plsintiff owns no
caphoity in and no right to convey the 2.2 second feet of water
or eny part thereof through the main eanal of Brovo Reservoir
Company's Provo River Irrigation System, and denies that plaintiff
has eny right or interest in or to the canal deseribed in paragraph
16, snd thisldefendant denies each and every allegatién of said
paragraph 26 not in this paregraph admitted.,

18, Answering paragraph 27, this defendant admits that T.
e Wentz, as Water Commissioner, appointed by this Court has super-
vigion and control of the distribution of water from the Provo
River into the Main Canal of Provo Reservoir Irrigation System as
desoribed in paragraph 16, and that he refuses ahd& threatens to
econtinue to refuse to divert any of the waters owned by the plain-
tiff into sald canal, snd edmits that the said 2.52 second feet of
water hae been awarded to plaintiff by the decree in -Case No. 2888
Civil= in thim Court, and thet said 0. ¥. Weltz, as water Commis-
gloner, hae the right to divert saeid water from the Provo River far
the use of plaintiff, But this defendant alleges that the said re-
fusal oﬁ T. F. Wentz was not wrongful; that the said . F. Wentz
has no ripht to divert the said waters into a private cansl or
pipe=line owned and controlled by others than the plaintiff with-
out firet being authorized so to do by the owners of such canal or
pipe~line,

1%, This defendunt admits that its claims are adverse fto
plaintiff, end denies each and eveégzﬁaiggation of paragraph 28,

14, HFurther snswering said second cause of action, this

defendent alleges that the plaintiff is the ownar in his own right

of capacity in the Provo Bench Canal, which

canal has its intake on the right bank of the said Provo River at
a point near the Olmetead plant of the Utah Power and Light Com=

pany. Said capacity and sald canal wes acquired by the plaintifs
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after long litigation for & right té eplarge and great expense in
enlarging said canal for the purpose of conveying through seid
canal 10 second feet of water of which 10 second feet of water the
2.52 gecond feet mentioned iﬁ this_cause of action were a part, gnd
that for many years last past the said 2.52 second feet of water
hes been diverted from the Provo River into the said canal end hes
been used upon lands lying below said canal and its laterals.

16 That in the Decree in -Case No. 2888 Civil- by which
gald 2,52 second feet of water was ewarded and decreed to plain-
ti£f, paragraph 116 is as follows:-

YTt 18 further or&éred, ad judged and decreed, that for the
purpose of meintaining the volume of flow of Prove River aveil-
able for use of the parties, and maintain to the parties hereto
the regpective rights herein awarded and decreed, none of the
R e R R
channel of seid riverk or canals, or from the lands heretofore ir-
rigated thereby."

16, That by this cause of action, plaintiff seeks tle
right to change the point of divexrsion of the said R2.52 second
feét of water from the Provwo River and to change the place of use
thereof and to use the game for irrigation upon lands where it
heretofore has not been used, in violation of the provisions of
gald decree as set forth in parsgraph 116 thereof.

" 17. That this defendant is informed and believes and there-
tore alleges that the sole purpose of plaintiff in purchesing the
0-1/8 acres of water-right in which he is, in his first cawe of
action herein, seeking the right to flow through the Provo Reser=-
voir Compeny's Main Ganal was to enable him to claim a right as
"benant-in-common® with the defendent herein in said canel, that
he mignt bring sn sction to determmirne that he was a "tensnt-in-
common'", hoping to establish a rulée in this cause whereby he might
flow water through sny canasl already built without any cost or ex~-
pense to himeelf in any way. And that plaintiff has another action

now at issue against the defendantsherein Provo Reservoir Company,

and Provo Reservoir Water Users Compeny, and T. F. Wentz, in this
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court for other and additional clasims to flow water through ssid
Provo Reservoir Company's Main Ganal, at issue and untried wherein
he claims a right to flow 6 second feet of weter through said
canal, said & sec ond feét of Wafe: which heretofore if applied to
any beneficlal use whatever, has been diverted throusgh the said
Provo Bench Canal, and in the epplication to the State HEngineer '
for the b second feet of water the plaintiff asserts that the said
water is to be diverted through the said Provo Banch'Canal. Seid
action being file No., 6449 Civil in this Court. ‘;1‘ﬂ/

Thig defendant gonerally denies each and every allegation

of pald second cauge of action not herein admitted or denied,

ANSWAR 10 THIRD CAUSKE OF AGTION

In answer to the third cause of sction herein, this de-
fendant admits, denles and alleges as follows:-

le It admite all of the allegations if paragraphs 1 to &
thereoof inclusive end admits all of the allegations of paragraphs
7 to 17 thereof inolusive.

2e A8 to paragraph 6, this defendant admits that the de-
fendant, T. ®. Wentz, now is, and for many years last past he has
been, the duly appointéd, qualified and acting Water Commissioner
for Provo River under the aﬁpointmont and order of the abovs en-
titleud Court in that civil sction known and designated as Case No.
2888 in the{above entitled Court. That said defendant, T. F.
Wentz, now is, and for many years last pasf he has been, under the
appointment and orders of the above entitled court, dn active
charge, as said Commigsloner, of the control, regulation and dis-
tribution of waters of sald Provo River into various canals and
lrrigation works receiviﬁg water from said Provo Rhiver, That it
now ig, and for many years last past it has been, the duty of the
defendent, 7. P, Wontz, as seaid Commissioner, to control, regulate
and di stribute waters of said Brovo River in the llain Channel and
bed of sald river end from the Main Chamnel and bed of said river

into various canals end diversion worke diverting, taking and re-
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geiving water from said Brovo River. But this defendant denies
that the said T. F. Wentz &y said commissioner has any duty or
right to control, regulate or distribute the waters of the said
Provo River except as provided by the Decree in case No. 2888
Givil, in this court, snd denies that this Gourt has eny right or
power to direct mx the saeid T. F. Wentz as eommissioner or other-
wige to control, regulate or distribute any of the waters of gaid
Provo River except the waters adjudicated by said decree and to
the parties thereto or their successors in interest.

3. A8 Yo paragreph 18, this defendant admits the first
gentence thereof, ending with the work "herein," And admits thet
nelther Jens G, Jengen nor the plaintiff herein has assigned to
the defendant, Provo Reservoir Waeter Users Comp any any of the
watar-rights represented by the Deeds, copies of which are at-
tached to the complaint, and admits that neither said Jensen nor
the plaintlff have at any time or at all authorized or directed
gald defendunt to distribute water represented by seid Deeds, and
ggg;z:)that the whole of the interest of the Provo ﬁeservoir Water
Upers Company in the Irrigation System of the said Provo Reservoir
Company .or in the Canel described in peragraph 16 of the com=
plaint has been acquired by transfers thereof to said Brovo Reser-
volr Water Users Company by ownexrs of water-right in the Provo
Regervolr Company's Irrigation System,

Defehaant denles all of the ellegations of said paragraph
- 18 not herein ahove admitted.

4, Thisg defendent denies all of the alle gations of para=
graph 19,

6. AB to paragraph 20, this defendant belisves the alle-
gations therein to be g raiteration of some of the allegations in
paragraph 18 except that in paragraph 20, the plaintiff claims to
be a "joint-omner" and & "tenant-in-common" with the defendant
herein, and as to these allegations, this defendant denies that

the plaintiff ig & "Jjoint-owner" or a "tenant-in-c ommon" in and to
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all interests of said irrigation system or in and to any interest
in any Canal constructed by the Erovo Reservoir Company except
such interest as Provo Reservoir Company may have acquired by
reason of its enlargement of the Ganal lmown as the "Provo Berch
Canal and Irrigation Company's Canal," as hereinbefore in para-
graphs 16 and 16 of the.answer to the First Cause of Action set
forth.

6. AS to paragraphs 21, 28, R23:-

Thig defendant denies each and every allegation of para-
graph 21 of said third cause of adtion.

This defondant admits the allegations of paragraph 22.0f
gald third cause of action.

This defondant admits that it agserts and claims that the
plaintiff owns, no capacity in and no right to flow or convey the
water rapresented by the Deeds exhibits "B" and "B" through the
Main Canal of Frovo Reservoir Company's, Provo Reservoir Irri-
gation Syetem for the reasons hereinafter in this answer to the
third cause of aotlion in this complaint set forth, but denies
that such apsortions and claims are wrongful or in violation of
any right of the plaintifif,

6. Answering paragraph R4, this defendant alleges that
under the Preambles and Resolutions of Erovo Reservoir ‘Company,
for the vears 1909 and 1911 the holder of a share of Primary
water-right is entitled to not more than 1/75 of ﬁ gecond foot
por acre at eny time, pro rata with all other owners of such ®wight,
and that as to such owners the water mey bo reduced to 1/150 sec-
ond foot per sore pro rata during the low water season. The reso=
lutions and articles of agreement of the Provo Reservoir vater
Users Company provide for several classes of stock, and that
share of full water~-right therein is entitled to not moxre tian
1/76 of a gecond foot per acre at eny time but fadt the holder of
a full share of stock, which may be re .uced to not less than

1/100 of a second foot per acre at any time theoreby making a

share of full water-right in the sald corporation of more value
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as an irrigation right than is one %Z;;; of Frimary water-right
under the Deeds issued by fha Provo Reservoir Comvany, to Jens C.
Jen sen.

This defendant denies thé allegations of paragraph 24 not
herein admitted., .

8+ This defendant admits the allegations of paragraph 25

Do This defendant admits the allegations of paragraph 26,

10s Answering paragraph 27, this defendant admlts that
the plaintiff, under the contracts and Deeds set forth as exhib-
1te attached to the complaint, has a right to the use of suf fi-
clent water of Provo Reservoir Irrigation System to irrigaﬁe 20-1/3
acres of land, on a duty at any time, not greater than 75 scres
por gocond foot pro rata with all other ownsrs, under Deeds to
Primary water-right from the Provo Reservoir Company, which may
be reduced during low water season to 150 acres per second foot.

Phis defendant denies all of the allsgations of paragra h
27 not herein admitted,

1l. Answering paragreph 28, this defendantnadmits that
Provo Reservolr Company subsequent to the recording of exhibits
"A" and "O" lesued many Deeds for water-right and that Frovo
Eﬂservpii Water Users Company have acquired and owns prectically
all of the rights under said Deeds so issued. This defendant
denies every slilegation of sald paragreph 28 not in this para-
graph admitted.

12, This defendant admits the sallegations of paragraphs
29 and 80,

13, Angwering paragraph &1, this defendant admits that it
agperts and olaims that the shares of full water-right stock is-
gued by Provo Reservoir Watér Userg Company ara superior to and
represent a better water-right than the Primary water-right
claimed by plaintiff under the Deeds attached to the complaint for
the reason that at all time of and since the organization of the

Provo Reservoir Water Users Company, the Provo Reservoir Company
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has conveyed to all of the users or consumers of water under its
Deeds who have joined and became members and stock holders of
Provo Reservoir Water Users Company, water-righis sufficisnt to
give to such users a different rate of duty of water thereby en-
larging the water thereby enlarging the water-rights of the stock
holders of said Corporation over and above what they were entitled
to under their Deeds which were identical with those issued to
Jens C. Jensen under whom the plaintiff herein claims title.

This defendant denies each and every allegation of said
paragraph 31 not in this paragraph admitted.

14, This defendant denies all allegations of paragreph 32,

PThis defendaent generaslly denies each and every allegation

of gald third cause of action not herein aivove admitted or dernied.

ANSWHLR T0 HOURMH CAUSE OF ACTION

In angwer to the fourth cause of action herein, this de-
fendant admite, deniles and alleges as follows:-

1, It admits all of the allegations of paragraphs 1 to 5
thoerenf inclusive and admits all of the allegations of paragrsphs
7 to 17 thereof inclusive.

. 2, Answoring paragreph 6, this defendant admits that the
defJﬂdant T, Ie Wentz now is, and for many years last past he has
been, the duly appointed, qualified and acting Water Commissioner
for Provo River under the appointment and orders of th: above en-
titled Court in that civil action known aﬁd designated as case No.
2888 Civil in this court. That said defendant, T. . Wentz now is,
and for many years last past he hés been, under the appointment and
orders of the abhove entiiled court, in active charge as said Com-
missioner of the control, regulation and distribution of waters of
gaid Provo Hiver into various cenuls and irrigation works receilv-
ing water from said Provo River, That it now is, and for many

years last past it has been, the duty of the dadw defondant, T. I's

Wentz, as said Gommisseioner, to control, regulate and distribute
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waters of said Provo River in the Main CHannel and bed of said river
from the Main Channel and bed uf said river into various canals

and diversion works diverting, taking and receiving water from ssid
Provo River. But this defendant denies that the said [. F. Wert z

a8 8ald commissioner has any dut& of right to control, regulate

or distribute the waters of the said Provo River except as provid—
ed by the Deoree in case No. 2888 Civil- in this court, smna denles
that thisg Gourt hag any right or power to direct the ggid T, F.
Wentz as commissioner or otherwige to control, regulste or dis-
tribute eny of the waters of the said Provo River except the waters
adjudicgted by said decree end to the parties thereto or their sue-
ceasors in interest.

d. Answering paragraph 18, this defendant admits the first
sontence thereof ending with the word "herein." And admits that
noither Jong C, Jensen nor the plaintiff herein has assigned to
the defondent, Provo Reservoir Water Users Comnany, any of the
water-rights represented by the Deeds, copies of which are at-
tached to the ocomplaint, and admits that neither said Jensen nor
the plaintiff have at any time or &t all authorized or directed
gald defendant to digtribute water represented by Said Deeds, and
lariiep.

a&m&@s that the whole of the interest of the Provo Water Users
Company Iin the Irrigation System of the ssid Provo Reservoir Com=
pany or in the Canal deseribed in Parasgraph 16 of the complaint
has been acquired by transfers thereof to said Provo Reservoir
Water Users Company by owners of water-rights in the Provo Reser-
volr Company's Irrigatiocn System, Befondant denies all of the al-
legations of said paragrgph 18 not hereingbove admitted.

4., This defendamt denies each and every allegation of
paragraph 19,

5. Answering paragraph 20, this defendant believes the

allegations therein to be a reiteration of some of the dllegations
of paragraph 18, except that in paragraph 20 the plaintiff clai s

to be a "jJolant-owner" and a "tenant-inOcommon" with this defend-
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ant herein, and as to such allegations, this defendant denies
that the plaintiff is & "joint-owner" or a tenant-in-common™
in or to all interests of said irrigation system, or in or to
any interest in any eanal constructed by the Prove Reservoir
Company, except such interest as the Erovo Ressxrvoir Comp any
may have acquired by reason of its enlargement of the Canal
known as the Provo Bench Gsnal snd Irrigation Gompsny's Gansl,
as herainbefore in paragraphs 15 and 16 of the answer to the
first cause of action set forth.

6o This defendant denies esch sna every ellegation of
paragraph 21,

7. Thig defendent admits the allegations of paragraphs
k&, RS, B4, 25 and 26 of the fourth cause of action,

8. This defendant denies each and every allegation of
raragraphg 27, 28, and 29 of the fourth cause of action,

9. [his defendant denies each and every allegation of

8ald fourth cause of astion not herein sdmitted.

And as a furtier defense to the complaint of the plain-
tiff, this defendent alleges:
l. DThat from the day of - o N0,

until the 3rd day of March, 1920, the defendant, BProvo Reser-
volr Company had exercised control and regulation of the waters
of the Provo Reservoir Gompany's Provo River Irrigation System
and eontrolled and distributed said waters to the persons en-
titled to receive waters from said systém for irrigation pur-
poses including the said Jens C. Jensen; and said Jens C. Jensen
pald the Brovo Reservoir Company the maintenance charges of
¥1.80 per acre for each and every one of said yoars.

2 That from the 3rd dsy of March, A.D. 1920, until ths
end day of July, 1924, the management, control, regulation end
operation of said Provo Rosexvoir Company's Irrigation System

end the regulation and distribution of the waters flowing there-

in wes under the oontrol qi(ia? owners of water-rights in gaid
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gystem including the said Jens C. Jensen in proportion to the
interests that they respectively held in said system, said
owners of such water-rights, including the said Jens G. Jensen,
béing raepresented by eexrtain persons known as the Temporary
Board of Control of the Provo Reservoir Company's Ixrigation
System, appointed by said owmers of said water-rights at a
meeting duly called and held for that purpose.

bo  That this defendant, the Provo Reservoir iater Users
Company, was duly organized as a corporation on the £nd day of
July, 1924, for the general purpose of asquiring water rights
for irrigation and other purposes and for distributing and dis-
posing of the same; and for the further purpose of acquiring,
owning, using, contwrolling, supervising and operating water,
water rights, water right projeots, end also reservoirs, dams,
diversion works, canals, laterals and other works used in con-
neotion with water right projects, and particularly for the
purpose of managing, controlling, regulating, operating and _
digtribut ing to the st ookholders in said company and its stock-
holders as members thereof and of scquiring, for the benefit
of ite etoockholders the waters of such stockliolders purchased
from the Provo Reservoir Company such further and additional
water and water righte as might be necessary or beneficial;
and on said Znd day of July, 19284, the said Temporary Board of
Control surrendgred and relinquished to this defendant the con-
trol, regﬁlation, and digtribution of the waters of the Provo
Regervoir Company's Brovo River Irrigation System belonging to
the atookholdeis of said Prow Reservolr wWater Users Compeny,
and eince sald 2nd day of July, 1984, this defendant has had
and exerciged the managément, control, regulation and operation
and the distribution of the watexr from the Provo Reservoir
Company's Irrigation System which had been acquired and owned

by the stookholders of sald Provo Reservoir Water Users Com-
pany.

4, That on or about the day of 1016,
L}
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the said Jens G, Jensen, predeéessor in interest of the plain-
tiff, requasted the defendent, Provo Reservoir Company, to de-
liver the waters to which he was entitled under and by virtue
of his contracts with said defendant and set out in plaintiff's
complaint, into the canal of the Provo Bench Ganul and Iryi-
gation Company and that from said date until the 18th day of
February, 1920, the said Jens C. Jensen continually had taken,
received and had distributed end delivered to him his said
water rights through the canal of the Provo Bench Csnal and
Irrigation Company.

bs [Qhat on or about the 18th day of February, 1920, the
gald Jens C. Jensen end a large number of other people, in
writing requested the defendant, Provo Reservoir Company, to
permanently continue the cheange in dalivary of water represented
by the sald deeds referred to in plaintiff's complaint from the
canal of the Provo Reservoir Company into the eanal of the
Provo Benoh Cenal and Irrigation Gompsny on Erovo Bench in
Uteh County, Utah.

6s That the defendant, RProvo Reservoir Company, pur=
puant to the said Petition of said Jens C. Jensen and other
people, by the expenditure of a large smount of money, ob-
tained ocarrying capacity in the canal of the Provo Bench Canal
and Irrigation Company, and thereafter until Jenuary lst, 1920,
del;vered the said water of Jens C. Jensen, represéented by said
deede, into the sald canal of the Provo Bench Canal and Irri=-
gation Company, end thst thereafter, to-wit, on or about the
drd day of March, 192Q, the sald Board of Control of the
water users of the sald Provo Reservoir Company's Irrigation
System, took control of the distribution and regulation of
the water of sald Provo Reservolr Compvany's Irrigation system,
ineluding the water thus turned send distributed bBhrough the
canal of the said Provo Bench Canal and Irrigation Company,

and ever gince the 3rd day of March, 1920, until the organ-

lzation of this defendant company, the said Board of Control,
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representing fhe water users of the Provo Reservoir Company's
Irrigation System, continued to deliver to the ssid Jens C.
Jensen, and his successor, the water represented by the said
deeds referred to in plaiatiff's complaint, and tuaat the dis-
tribution of said water to sald Jens C. Jensen was made by
the said Board of Control for the yars of 1920, 1921, 1922,
1923, and 1924, and the said Jens C., Jensen psid the said
Board of Control his pro-rata share of the expenses of regu-
lating, managing, and controlling the said irrigation system,
and the distribution of the water thereof for the years 1920,
1921, 1982, 1983, and 1984, and until the year 1925; that
during the years 1925 and 1926 sald waters have been distri-
buted to the said plaintiff, as successor in interest of the
gaid Jens C. Jensen, through the main canal of thg BProvo
Regervoir Company pnder and pursuant to a temﬁorary order made
and entered by this Court with the understunding, and provid-
ing, that it should be, and was, without any prejudice to the
rights of any of the parties defendant herein,

7« This defendant states that if this defendant shall
now be compelled to change the plsce of delivery of said water
repregented by the said decds given to Jens C. Jensen from the
Proﬁo Bench Canal and Irrigation Company's canal where it now
18, purauent to the request of the plainti £ff, and shall be com-
pelled to provide capacity for the conveyence of said water
through the cenal of the Provo Reservoir Gompany, it will re=
quire the expenditure of additional emounts of money to be
paid by this defendant for which it has received and will re-
celve no oompensatién ﬁhatsoever, end will be unequitable, un-
Just, and against the rights of this defemdant, Provo Reservolr
Watar Users Company.

8, That at the time of the organization of this defend-
ant corporation and for many years prior thereto, as above set

forth and continuously after the orgenizetion of this corpor-

atlon until the year 1925, the plaintiff and his predecegsor
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did receive and had received said waters through the canal of
the Provo Bench Canal and Irrigation Gompeny; that this de-
fendant at the time of its orguanization and continuously there-
after until 1925, relied upon the facts and the .situation as
they existed at the time of its.organization and believed and
does now believe that plaintiff and his predecessary had per-
manently and deliberately abandoned and surrendered sny and all
claims they, or either of them, had or might have to receive
his water or to have the same delivered or distriﬁuted to him,v
in eny way or in any mennexr or place except through the canal
of the Provo Bonch Canal and Irrigation Company; that at the
time of the organization of this defendant company, the plain-
tiff and his predecessor in interest, the said Jens C. Jensen,
refused to Joln this corporation or to become a member thereof
or subsoribe for stock therein; and never has been end is not
now a member of, oxr stockholder in, this defendant corporation;
that this defendant believed from the aforesaid facts that the
plalntiff and his predecessor in interest had permenently
abandoned and surrendered any end all claims or interest in or
to any canals, ditches or laterals of the Provo Heservoir Com-
pany or of this defendent, which belief was induced and caused
by‘thé aforesaid acts of the plaintiff and his predecessor in
Intereat, in requesting saild change in the plece of delivery;
in recelving his sald waters through the canal of the Provo
Bonch Canal and Irrigation Company; in paying therefor; in
refusing to join or subseribe for stock in this defendant cor-
poration, and relying upon such belief and such acts and con-
duot on the part of the plaintiff and his predecesgor in in-
terest, this defendant made no provision for, und acquired no
capacity for, plaintiffs water in the canal of the Provo Res-
ervolr Company or in its canal at the time of its organization
_or pilnce, and this defendant acquired and owns and controls
only such capacity in said diteh and canal as 18 necessary to

carry the waters of the members of, and stoekholders in, this
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défendant corporation; and the plaintiff, by reason of the acts
and donduct as aforesaid in so requegting the change in the
place of delivery of his water; and ih causing the expenddtuis
of the said large sum of money to brovide capacity and fzcilities
for delivering the waters to him~through the canal of the Provo
Bench Canal and Irrigation Gompany; end in so taking and re-
geiving his water through such canal of the Provo Beneh Canal
and Trrigation Company; end in paying for the distribution
through saild canal pro rata with the users in the Provo Reser-
volr Canal ; end in refusing to join, or Subseribe for stock in
this defendant corporation, is estopped as against this defend-
ant from agserting any rights in said canal or from requiring
this defendant to change, or permit him to changé his place of
diversion,

9 [That this defendant corporation for end on behalf of
ite stookholders has purchased more weter and water rights than
ware ovnmed at the time of its orgenizetion end that such ad-
ditional water and water rights so purchased by this defendant
for the benefit of its stockholders are more than sufficient to
uge any and all capacity in gald cenal owned, controlled ox
avellable to this defendant end that this defendent therefore
hae no unuged capacity in said canale.

VHERGNQRE, this defendant prays that pleintiff teke nothing
by hie complaint, herein, That judgment be entered in favor of
thig defendart and against plaintiff. "No cause of Action" as
to each of plaintiff's four alleged causes of action,-

This defendant further prays for Judgment against the
plaintiff, that piaintiif, his succegsors in interest, and their
agents, warvents, employees and attorneys, and any and all per-
gons ¢lalming or to claim, by, through or under them oxr any of
them, be enjoined and restrained forever from setting up or
claiming any right or intevest whatsocever of, in or to any part

or portion of the canals of this defendant or to the right in oxr
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to the canals, or the use thereof, of the Provo Reservoir
Company canal as owned, controlled or operated by or available
for use, or used by, this defendant.

This defendant prays for such other and further relief as

to the court may seem meet and equitable.

Q. J Cenie
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SUATE OF UTAH,

s 88
GOUNTY OF UTAH. &

Re JI. Murdock being first duly sworn saya

he is an officer oi Provo Reservoir Company, a corporation,

one of the defendants in the foregoing answer, tolwit:

Feoretery thereof, and that he mgkes

thig verification for end in behalf of the said defendant :

that he has read the sald answer and knows the contents

thereof, and that it is true of his own knowledge exceyt as

’Eﬁio matters therein stated on information and belief, and .

. .op‘v"‘ nnnnn ‘

Eﬂsﬁf§gr“%ﬁat ag to those matters he verily believes it to be true.

e
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: ;

"ﬂ;uéubsoribed and sworn to be:fore

me thisg ¥ day of -7222%‘4-‘7 3
A«De 19207

Notary Publie.,
Regiding at:

Received copy this 65thi day of January,'lgav.

Attorneys for pIaidpiff
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT IN
AND FOR UTAH COUNTY, STATE OF UTAH.

-------------------------------- W . .- - - — . - —— -

CALEB TANNER,

Plaintiff, : No. 6346 CIVIL.
-V8= :
} ANSWER OF PROVO RESERVOIR
Provo Reservoir Company, a : COMPANY AND BLUE CLIFR
corporntion, Provo Reservoir : CANAL COMPANY.

Water Userse Company, a corpo=
ration, 3Blue Cliff Canal Com-
pany, a corporation, North
Union Irrigation Oompanﬁ, a
corporation, Provo Bench Canal
and Irrigation Company, a cor=
poration, T.F.Ventz, ae Commiss~
ioner of Provo River,

% % me e 88 s e s es

Defendanta:

Now comes the defendaut®, Provo Reservolr Company, a cor-
porantion, and the Blue Cliff Oanal Company, a corporation, and
for themselves and not for any of the other d.fendante, answer the
Complaint filed herein;=

As to the firet ocamuee of motion in mald Complaint theee
defendants admit, deny and allepe ne follows;=

l, Admit all of the allepatione of paragraphs 1 to b thereof
inolusive.

2+ These defendante adilt that the defendant T.I.Wentz now is,
and for many years last past he hae been, the duly appointed,
qualified and acting Water Commiesioner Ffor Provo River under the
appointment and ordere of the ahove entitled Gourt in that oivil
action known: and deeipnated as =Case No. 2888~ in the ahove entitled
gourt. ' That sald defendant T.F.Wents now ie, and for many years
lagt paet he has been, under the appointment and ordere of the atove
entitled court, in mctive charpge as sald commissioner of the eontrol,
regulation and distributdbn of waters of eaid Provs River into varioue
ocanals and irrigation worke receiving water f£rom eaid Provo River.
That it now is, and for many yesre last past it has been, the duty
of the defendant T.M.Wentz, as sald ocommissioner, to control, re=
gulate and distribute waters of eald Provo River in the main channel
and bed of sald river, and from the main chamnel and bed of said
river into varioue canals and dlvereion works diverting, tnkihg and
receiving water from eaid Provo River., But these defendante deny
that the said T, K., Wentz as said commiesioner» hae any duty or
right to control, repgulate or distribute the watere of the said Provo
River except as provided by the Decree in Case =-No. 2888 Civil- in
thie court, and denies that this court hae any »ight or power to
direct the eaid T.F,Wentz, as commiseioner or otherwise,to control,
repulate or distribute any of the watere of said Provo River, except
the waters adjudicated by eald deoree and to the parties thereto or
their successors in interest.

8. These defendants admit the allegatione of paragraphs 7, 8,
9, 9%, 10, 11, 12, 13, 14, 16, 16, and 17.

4, As to paragraph 18, these defendants admit the first gentenoe
thereof ending with the word herein. And admit that neither Jens C.

Jensen nor the plaintiff herein has aseipgned to the defendant Provo
W'y
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" Reservolr Water Users Company any of the water-rights represented
- by the Deeds, copmof vhich are attached to the complaint, and
admits that neither said Jensen nor the plaintiff have at any
time or ak all authorized or directed said defendant to distribute
water represented by said Zeeds, and admits that the whole of the
interest of the Provo Reservoir Water Users Company in the Irrig-
ation System of the said Provo Reservoir Company or in the canal
described in paragraph 16 of the Complekint, has been acquired by
transfers thereof to said Provo Reservoir Water Users Company by
owners of water-rights in the Provo Reservoir Company's Irrigation
System. :
Defendants deny all of the allegations of said paragraph
18 not herein above mdmitted:

6. These defendants deny the allegations of paragraph 19,

6o As to paragraph 20 these defendants believe the allega-
tions therein to be a reiteration of some of the allegations in
paregroaph 18 except that in Raragruph 20 the plaintiff claims
to be a "joint-owner" and a "tenant-in-common™ with the defendants
herein, and ag to these allegations these defendants deny that the
plaintiff is a "Jjoint-owner" or a "tenant-in-common" in ana to all
interests of sald irrigation system or in and to eny interest in
any Canal construocted by the Provo Reservoir Company except such
interest as Provo Reservoir Company may have acquired by reason
of 1te enlargement of the Canal known as the "Provo Bench Canal’
and Irrigntion Company's Canal", as hereinafter in paragraphs
16 and 16 setforth,

7. These defendante deny each and every allegation of par-
agraph 21 of sald firet cause of action,

8o MThese defendants admit the allegations of paragraph 22 of
sald firet cause of action.

9, These defendants admit fhat they'aéséﬁ/and claim that the
plaintiff owns no capacity in #nd no right to flow or convey the
water represented by the Deedsexhibits "B "D" and "E" through

the maln éanal of Provo Reservoir Company's, Provo River Irrigation
System for the reason herein after in this answer to the first
oause of action in this complaint setforth, but deny that such
apgortations and claims are wrongful or in violation of any right
of the plaintiff,

10s These defendants deny that the plaintiff is entitled to the
uge of such proportions of the waters of the Provo River heretofore
or now owned hy the defendants Provo Reservoilr Company, or Provo
Reservoir Water Users Company, as 20-1/8 acres of Primary water- .
right beare to the total number of like units of Primary water- )\A
right so dieposed of by sald Provo Regervoir Gompany, for the p
reason that at the time of und since the organization of the Provo ¢
Reservoir Water Users Company the Provo Reservoir Company has
oonveyed to all of the Users or Consumere of water under its Deeds
who have Joined and became members and stock-holders of Provo Res-
ervolr Water Userse Company, water-right sufficiant to give to such
users a different rate of duty of water thereby enlarging the water-
rights of the Stock-holdere of said Corporation over aud above
whot they were entitled to under their Deeds which were identical
with those i1gesued to Jens C. Jensen under vaom the plaintiff herein
cleime title.

11, Further answering said first cause of action these defe?dants
allege that the plaintiff, Caleb Tanner, was prior to the year 1)13
the state engineer of the State of Uteh and that he wae at all of the

times hereinafter mentioned an irrigation engineer of great ebility
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apd of good repute and had knowledge of the divers matters pert- ;
aining to the flow of the water of the Provo River mentioned in M%)
the Complaint herein, and that he had hesn for many years prior ¢

to the organization of the Provo Reservoir Company interested in

said River and its irrigation system as then in use.

12. That defendant, Frovo Reservoir Company knowing of the
ability of smid Caleb Tanner as an irrigation enpineer and know-
ing of his study and knowledge of the said Provo River System and
righte of individuals to the use of water of said river for all
purposes, in the year 1913 said defendant engaged and employed the
sald Tanner as its agent and engineer for the purpose of securing
for said Provo Reservoir Company water-rights by appropristion em
and otherwise in and to the water of said Provo River snd to secure \
righte-of-way for said Provo Reservoir Company for ditches, canals / -
and diverting channels, and to give said@ Provo Reservoir Company ﬁ/;f
advice, counsel and information for its benifit in the appropri- i
ation, diversion, application, distribution, and use of weter by the"”
sald Provo Reservoir Company and those with whom it might contract
with for the sale of rights ovmed by it for the use of woters of the
sald Provo River and its tributaries and that the said plaintiff,
Cabeb Tamner, during 2ll of the time from the year A.D.1913 until
the 81 day of December A,D. 1921 was employed by the said Provo
Reservoir Company and paid by it for services rendered by him under
the enid employment.

18+ That during the year A.D. 1915 the said Provo Reservoir
Company had mede contracts with divers persons for rights to the
use of waters of the said Provo River for irrigation purposses to the
amount  of approximately 40 second Fogt, ,emong whom was the grantor 3
of theplaintiff tor the 20-1/3 %ﬂ%ﬁ%efered to in the plaintiffs
firef” cause of action, said water to be delivered to ‘the said Provo 7
Reservolir Company's grantees through the Iona Cansl, the intake of
whioh is from the sald Provo Beservoir Company's mein canal at a
point near the center of Sec. 12, Tp. 6 South, of ronge 2 East, Salt
Lake Base Meridian in Utah Gounty, Utah.

14, That by reason of the great length,cost of construction and
maintanance of the said Iona Canal and the extra loss by evaporation
and seepage of the water in said Jona Canal many of the users thereof
and ag the sald Provo Reservoir Company then believed all of the 4
ugers thereof asked the said Provo Reservoir Company to make arrange=:
mente to deliver the water contracted for by them through the Prove
Rench Canal and Irrigation Company's Canal, vhich said canals diverts
water from the &aid Provo River at a point on the right bank of said
Provo River ahout two miles below the intake of said Provo Reservoir
Company's main canal as described in the complaint herein.

16. That on or ahout the day 0f ———— AsDy 1916, after
the said Provo Reservoir Company had conferred with the plaintiff
herein then acting as its counselor and advisor in all matters re-
lating to the diversion and distribution of waters contracted for by
1t to the users thereof, and after being advised by the plaintiff so to
do,entered into an agré@ment with the Provo Bench Canal and Irripgation
CompanyXg to convey the quantity of water theretofore used and there-
after to be used by said Provo Reservoir Company's vendges through
the seid Iona Canal, to be carried @R;Q gh and delivered to the said -
vendees through the ssid Prove Benchpand Irrigation Company's Canal.
And that thereafter and so long as the water contracted for by Jens
0, Jensen, Plaintiffs grantor, was used by the srid Jene C. Jensen, it
was delivered to him through the said Provo Bench Canal amd Irrigation
Company's Canal with his acqueiscence and consent and as these defend-
ants are informed and verily believe at his instance and request,and
these defendants allege that the 20-1/8 acres of water-right to vhich
the said Jens O, Jensen was entitled was delivered into the sald Provo
Bonch Canal and Irrigation Company's Canal under the arrangements nade

by Provo Reservoir Company with Provo Bench Canal and Irrigation
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That in 1925 and 1926 temporary orders
this Court in Case No. 2888 Civil,

were made by

directing T. F. Ventz to di-

vert the said water through the Provo Reservoir Company's main

canale. Said order being qualified by the Court by providing

that 1t should not in any manner prejudice any of the rights of
the parties interested in the action.

the'peraons, ineluding Jene Us Jensum, Wiy (oww vuisesme oo oo o
Provo Reservolr Company, defendont, for the sale and purchase of
water=ripght, to be delivered through its irrigation sysgem.

18, That immediately after the Provo Reservoir GCompany arranged
with Provo Bench Canal and Irrigation Company to. convey and deliver
through 1te canal the water formerly delivered at the intake of the
Iona Canal, the ownera ineluding Jene O, Jensen, the plaintiffs
grantor, of the 20-1/8 acres water-right olaimed for herein by
plaintiff, abandoned said Iona lateral snd it was soon filled in,
1ts flumes and gotes hecame hroken, decayed, and destroyed and it
hng never fince been used by any of its ovmers whose lands lie below
the Provo Bench Canal and Ivrigation Company's Canal and laterals.,

19, That the 20-1/3 acres of Primary weter-right claimed by
plaintiff in the first cavse of action herein, were awarded to
Provo Reservoir Company by reason of the application thereof in
irripgation of the landes of sald Jens C. Jensen, plaintiffs grantor,
upon the lande of said Jene C. Jensen, situated in Sec. 22, Tp. 6
South, Range R' EBast, of the Salt Iake Meridian, &ll of which lands
lie to the South of the Provo Benech Canal and {ts laterals, and
goid water was continuvusly used tpon said' lands from the date of the
contracts for the purchase thereof hetween the said Jens C. Jensen and
Provo Reservoir Company, as shown by plaintiffs exhiblite "A"™ and "C"
and the date pf the Deed, plaintiffa exhibit "E"(pntil the sale thereof
by the eald Jens C. Jensen to the plaintiff, and all thereof were
distributed to him through the Provo Bench Canal °5°hw§F§‘%§9%¥‘¥9ﬁr EX
during his use thereof, as aforssaid since A.D. 1916?/ 16 that B Acres
theoreof were ditributed to him through said canal from the' time of his
purchase thereof, November 29th, 1918 until his sale to plaintiff as
alleged in pl inti;%sﬁeogplaint herein on the 3rd, day of March A.D.
1926, and that glnceflate, the sald water-right has been turned into
the eaid Provo Bench Candﬁ‘enoh and every year exceptv;926‘;or the
use of plaintiff, 1IES

20, MThet by reason of the acts of snid Jens C. Jensen, and othe?s
to whom water was disfributed through the Iona Canal lateral aforeeaid,

af herein ahove setforth, and by rqf%%ﬁ of the large expendi tures of




Company until the year A.D. 1916,

16, That in the year A.D.,1916 the said Provo Reservoir Company
for the sole purpose of supplying the persons who had originally
had their water delivered to them through the Iona Canal with
water delivered to them through the Provo Bench Canal and Irrigation
Company's Canal, with the plaintiff herein, entered into an agree-
ment with the said Provo -Bench Canal and Irrigation Company'™
SR to enlarge its canal so that said Provo Reservoir Company
would have carrying capacity therein to Supply water to those with
whom it had contracted and who had originally had their water del-
ivered to them through the Iona Gansl, and that Provo Reservoir
Company on its part expended in said enlargement approxzimatel y
$30,000,00 and thereby acquired a richt to flow the said waters
through the said eanal, the said users having each and all made
arrangements with the said Provo Bench Canal and Irrigation Company
and North Union Canal Company to deliver and distribute *o them
at their several private laterale the quantity of water to which
they were severally entitled, and 2pat during each and every year
since A.D. 1916 the 20-1/3 Kesd@i%eest of wnter to whioh the' said
Jens C, Jensen was entitled and to which the plaintiff claims he is
now entitled has been delivered by the Provo Beservoir Company, the
Board of Control, and the Provo Reservoir 'ater Uscrs Company into
the Provo Bench Canal Company's Canal for the use ahd benefit of the
sald Jens C. Jemsen Or his successor or successors in interest.

17, That the Iona Canal was a lateral from the Provo Reservoir
Company's main canal and was constructed, owned and regulated by
the persons, including Jene C. Jensen, who held contracts with the
Provo Reservolr Company, defendant, for the sale and purchase of
water=right, to he delivered through ite irrigation sysgem.

18, That immediately after the Provo Reservoir Company arranged
with Provo Bench Canal and Irrigation Company to. convey and deliver
through its canal the water formerly delivered at the intake of the
Iona Canal, the owners including Jens G. Jensen, the plaintiffs
pgrantor, of the 20—1/5 acres water-right claimed for herein by
plaintiff, abandoned said Iona lateral and it was soon filled in,
1te flumes and gates became broken, decayed, and destroyed and it
hag never since been used by any of its owners whose lands lie below
the Provo Bench Canal and Irrigation Company's Canal and laterals.

19, That the 20-1/3 acres of Primary water-right claimed by
plaintiff in the first canse of action herein, were awarded to
Provo Reservoir Company by reason of the application thereof in
irrigation of the lands of said Jens C. Jengen, plaintiffs grantor,
upon the lands of said Jens C. Jensen, situated in Sec. 22, Tp. 6
South, Range 2'HBast, of the Salt Lake Meridian, 4&ll of which lands
lie to the South of the Provo Bench Canal and {ts laterals, and
gnld water was continuously used upon said'lands from the date of the
contracts for the purchase thereof hetween the said Jens C., Jensen and
Provo Reservoir Compsony, as shown by pleintiffs exhibite "A" and "C"
and the date pf the Deed, plaintiffa exhibit "E"(pntil the sale thereof
by the gaid Jens C. Jensen to the plaintiff, and all thereof were
digtributed to him through the Provo Bench Canal eachl§€¢ %39%& yepr kx
during his use thereof, as aforesaid since A.D. 1916:'ahd tha b acres
thereof were ditributed to him through said canal from the' time of his
purchase thereof, lNovember 29th, 1918 until his sale to plaintiff as
alleged in pl intifﬁs@eopplaint herein on the %rd, day of March A.D.
1925, and thatl ,sincef8ate the said wvater-right has been turned into
the saild Provo Bench Candi*each and every year excepty1926 ;br the
use of plaintiff, 1IES" e

20, That by reason of the acts of said Jens C, Jensen, and OTh“FS
to whom water was disiributed through the Iona Canal lateral aforeeanid,

as herein above setforth, and by rqf%%ﬁ of the large expendi tures of




money by the Provo Reservoir Company in order to obtain for them-
selves a right to flow said water throush the Provo RBench Canal,
~and North Union Canal and their laterals as above setforth all

of said expenditures having been made under the direction, con-
trol, and advice of the plaintiff herein and all of which was

well known to the plaintiff at the time he purchased from the saiad
Jens C.Jensen, the said water-right, the said Jens C. Jensen,
plaintiff, and their grantees and successors in interest are barred
and estopped from claiming any right to have delivered to them any
of the soid water through any other source or from any other point
than the Provo Bench Canal, and North Union Canal and their laterals.

2l. MThat iQﬁ;he Decree in Case No. 2888 Civil- filed in this-
(BXoxnratiin (oyay filole) LIS day of May A.D. 1921, paragraph 116 is as fdollows:-
"It is further ordered, adjudged and decreed, that for the purpose
of maintaining the volume of flow of Provo River available for use
of the parties, and to maintain to the parties hereto the respective
rlghts herein awarded and desreed, none of the parties shall change
the place of use of said water so as to cause the seepage or drainage
therefrom to bhe diverted away from the channel of said river; or '
canals, or from the lands heretofore irrigated thereby."

22s That as these defendants are informed and believe and there-
fore allege that the sole purpose of the plaintiff in purchasing the
gold 20-1/% aeres of water-richt was that he micht change the rlace
of use thereof and divert the same through plaeintiffs Main Canal and
thereby seek to acquire rights that had been forfeited and abandoned
by hig predecessor, Jens C. Jensen, and at the same time seek to
acquire other interests that were never owned or claimed by hie
gald prantor, such ag a "tananoy-in-common" with these defendsunts,
and Frove Reswvrvalr “ater Users Company in the Main CGanal of the
Provo Regervolr Company's Irrigntion System, and particularly to
ncquire euch'"tenancy-in-common" in its head-gate, canal, tunnels,
ond pipe-line from the so called Heiselt Dam referred to in par-
opgraph 16 of the firgt cause of action herein, but such rights can
only he ohtained by change of the place of use of the said 20-1/3
acree water-right, and an abandonment of the right acquired by
plaintiff at pgreat expense to the Provo Reservoir Company to flow
the snld R0-1/8 acres of water-right through the Provo Bench Canal
and that by provieions of paragraph 116 in the Decree in Case No.
288801ivil-the sald Jens C.Jensen and the plaintiff, as his ghec-
essor, -are prohihited from changing the place of use of said water.

These defendants generally deny each anc. every allegation
of anld firet ocnuse of action not herein-abcve admitted or deniwmd.

ANSWER T0 SKECOND CAUBSE OF ACTION

In snswer to the second coause of action herein there defendants
admit, deny, and allege as follows:-

1. They admit all of the allegationsg of paragraphs 1 to &
thereof and inclusive, and admit all of the allegpations of par-
agraphs 7,8,9,9%, 10, 11, 12, 13, 14, 156, 16 and 17,

2. A8 to paragraph 6 these defendants admit that the defendant,
7, . Wentz now is, and for many years last past he has heen the
duly apnointed, qualified a2nd acting Water Commigsioner for Provo
River under the appointment and orders of the above entitled Court
in that civil action known afd designated as -Case No. 2888~ in the
above entitled Court. That said defendant T.F.Wentz now is, ngd for
many yeare last past he has been, under ﬂze_uppointment and orders
of the above entitled Bourt, in active charge as said commigsioner,
of the control, repulation and distribution of watere of said Provo

River into various canals and irrigation works receiving water from
gald Provo River. That it now isﬂ 1n§ for many years last past it




has been, the duty of the defendant T. F. entz, as said commissioner
to control, regulate and distribute waters of said Provo River in the,
main channel and bed of seid river and from the main channel and bed
of said river into various csnals and diversion works diverting,
taking and receiving water fiom said Provo River. .But these defendants .
deny that the said T. F. Wentz as said commissioner has any right or
duty to control, regulate or distribute the waters of the said Provo
River except as provbded uy the Decree in -Case No. 2888 Civil- in this
Court, and denies that this court has any right or power to direct

the said T. F. Wentz as commissioner or other-wise to control, reculate
or distribute any of the waters of said Provo River except the waters
adjudicated by said decree and to the parties thereto or their succ-
e8sors in interest.

3. Answering paragraph 18 these defendants admit the first sent-
ence thereof, ending with the word hersin. And sdmit that neither
Jens C, Jensen nor the plaintiff herein has assigned to the defendant,
Provo Reservolr VWater Users Company any of the water-rights represented
by the Deeds, copyesof which are attached to the complaint, snd admit
that neither saild Jens G, Jensen nor the plaintiff have at any time or
at all authorized or directed said defendant to distribute water rep-
regented by saild Deeds, and admit that the whole of the interest of
the Provo Reservoir Water Users Company in the irrigation System of
the soid Provo Reservoir Company or in the Canal deseribed in parag-
raph 16 of the complaint has been acquired by transfers thereof to
sald Provo Reservoir Water Users Company hy owncers of water-rishts
in the Provo Reservoir CGompany's Irrigation System. "

Defendants deny all of the allegations of said paragraph 18 not
herein admitted. ¢

4. These defendants deny all the allegation of paragraph 19,

O A8 to paragraph 20 these defendants believe the allegations
therein to he a reiterention of some of the alleeations in paragraph
186 except that in paragraph 20 the nlaintiff claims to be & "joint-
owner" and a "tenant-in-common" with the defendatits herein, and as
to'these allegations these defendants deny that the plaintiff is a
"Jolnt=ovner" or a "tenant-in-common" in and to all interests of
sald irripgation syetem or in and to any interest in any Canal con-
gtructed by the Provo Reservoir Company except such interest as Provo
Reservoir Company may have acquired by reason of ite enlargement of
the O%nal known es the "Provo "ench Canal and Irrigation Company's
Oanal", .

6« These defendants deny each and every allegation of paragraph
21,
7. These defendants admit the allegations of paragraph 22,

8. Theese defendents admit the allegations of peragraph 23, -

9« As to paragraph 24 these defendants deny esch and every
allegntion therein and specifically deny that the plaintiff is
a "joint-owner" or a “tenant-in-common" with these defendants or
ol ther of them, in the canal described in paragraph 16, or in any
pert thereof. '

10, Answering paragraph 26 these defendants admit that the
plaintiff desires to use the main canal constructed by Provo Res-
ervoir Company as deseribed in paragraph 16, to carry his 2.52 sec~

ond feet of water to the intake of the Iona Canal, to he used by
divers persong, and these defendants deny each and every allegation
of sald paragraph 25 not in this paragreph admitted.

11, Answering paragraph 26 these defendants admit that they
asgert and claim, and they now allege that plaintiff owns no cap-
acity in and no right to convey the 2.58 second feet of water or

any part thereof through the main canal of Provo Heservoir Company's
Provo River Irrigation System,ggqﬁqdeny that plaintiff has any right




or interest in or to the canal described in parapgraph 16, and these
defendants deny each and every allegation of said paragraph 26 not
in this paragraph admitted.

12. Answering paragreph 27 these defendants admit that T, . Wentz,
as '/later Commissioner, appointed by this court has sunervision and
control of the distribution of water from the Provo River into the
Main Canal of Provo Reservoir Irrigation System as described in par-
agraph 16, and that he refuses and threatens to continue to refuse
to divert any of the waters owned by the plaintiff into said cenal,
and admits that the said 2.52 second feet of water has been awarded
to plaintiff by the decree in -Case No. 2888 Civil- in this Court,
and that said T.F.Wentz, as water Commissioner, has the right to
divert said water from the Provo River for the use of plaintiff.

But these defendants allege that the said refusal of T,F.Wentz was
not wrongful;that the said T.F.7entz has no right to divert the
sald waters into a private canal or pipe-line owned and controled
by others than the plaintiff without first being authorized so
to do by the pvmers of such canal or pipe-line.
v . hP0e These defendants admit that their claims are adverse to
éﬂéaﬁﬂﬁ ,and deny each and every other allegation of parsgraph 28,

14, Purther answering said second cause of action these def-
endants~allege thgi,fpe plaintiff is the owner &n his own right of
BLprax ATy 5'“”””oaf§city in the Provo Bench Canal, which canal has
its intake on the right bank of the said Provo River at a point near
the Olmstead plant of the Utah Power and Licht Company. Said cap-
aclty amdysald cenal was acquired by the pleintiff after long lite-
lgation for a ripght to enlarge and great expense in <nlercine said
canal for the purpose of conveying through said canal 10 seeond feet
of water of vhich 10 second feet of water the 2.52 second feet
mentioned in this cause of action were a part, and that for many
yoars last past the sald 2.52 second feet of water hes heen diverted
from the Provo River into the said canal and has heen used uopn
lands lying below said canal and its laterals.

16s That in the Decoree in -Case No. 2888 Civil- by which said
2,68 second feet of water was awarded and decreed to plaintiff,
paragraph 116 is as follows:-

"It 18 further ordered, adjudged and decreed, that for the
purpose of maintaining the volume of flow of Provo River avilable
ror use of the parties, and to maintain to the parties hereto the
respective ripghts herein awarded and decrmsed, none of the parties
ghall change the place of use of caid water so ag to cause the see-~
page or drainage therefrom to he diverted away from the channel of
gald river, or oanalge, or from the lands heretofore irrigated thereby."

16, That by this cause of action plaintiff seeks the risht to
change the point of diversion of the sald 2.52 second feet of water
from the Provo River and to change the plauce of use thereof and to
use the esame for irripation upon lands where it hcretofore has not
been used, in violation of' the provisions of said decree as cet-
forth in paragraph 116 thereof,

17. That these defendants sore informed and believe and there-
fore allere that the sole purpose of plaintiff in purchasing the
20~1/5 acres of wator-»ight in which he is, In his firegt couse of
action herein, seeking the risht to flow throush fhe Provo Rﬁaewvoir
Company's Illain Canal was to enable him to claim a richt as @enant-
in-common" with the defendnnt herein in said ennel, thot he mirht
bring an action to determine that he was a "tenant-in-common",
hoping to establish a rule in this cause whereby he micht flow w?ter
through any canal already built without any cost or expense to him-

ﬂ‘ifﬁelf in any way. And that plaintiff has another action now at issue
againgt the defendants herein Provo Reservoir Company, and Provo




Reservoir Water Users Company, and T. F. Wentz, in this court for
other and additional claims to flow water through said@ Provo Reser-
voir Company's Main Canal, at issue and untried wherein he claims
a right to flow 5 second feet of water through said canal, said 5
second feet of water which k&S heretofore if apovlied to any hene-~
ficial use whatever, has been diverted through the said Provo Bench
Canal, and in the application to the State Engineer for the 5 second
feet of water the plaintiff asserts that the said water is to he
diverted through the said Provo Bench Cansl. Said action being
file No. 6449 Civil in this court. N
These defendants generally deny each and every allegetion of
sald second cause of action not herein admitted or denied.

ANSWER TO THIRD CAUSE OF ACTION

In answer to the third cause of action herein these defendants
admit, deny and allepe as follows:-~

1. They admit nll of the allegations of paragraphs 1 to 5
thereof inclvegive and admit all of the allegations of parsgraphs
" to 17 thereof lnclusives. '

e As to paragraph 6 these defendents admit that the defendant,
Ty PeWontz now 18, and for many years last poet he hag been, the duly
appointed, qualified and ascting Water Commissioner for Provo River
under the appointment and order of tie above entitled Court in that
olvil action known and designated as Case No. 2888 in the shove
ontitled Court. That said defendant, T.P.Wentz now is, and for
many years last past he hag been, under the appointment and orders
of the above entitled court, in active charge, as said Commissioner
of the control, regulation and distribution Jf waters of said Provo
River into vawious canals and irvrigation works receiving water from
gald Provo River, That it now is, and for many years last past it
hag been, the duty of the defendant, T.H.Wentz, as said Commi geioner,
to control, regulate and distrihute waters of said Provo River in the
Main Channel and bed of eald river and from the Main Channel and bed
of sald river into various canals and diversion works di verting,
taltiug and receiviug water from said Provo River. But these defenfants
deny that the enid T, I's Wentz as saild commissioner has any duty or
right to control, regulate or distribute the waters of the said Provo
Rlver except ns provided by the Decree in cace No. 2888 Civil,in this
court, and deniee that this court has sny risht or power to direct
tha eald T.1.VVentz ag commigsioner or otherwise to control, regulate
or distribhute any of the waters of said Provo River except the waters
ad Judteabd hy sald decree and to the parties thereto or their succ-
eapore in interest. :

S« A8 to paragraph 18 these defendants admit the first scntence
thureof, ending with the word hurein. And admit that neither Jens C.
Jungen nor the plaintiff h.rein has assipgned to the deferd ant, Provo
Reservolr "ater Users Company any of the water-rights represented by
the Deede, copyd of which are mttached to the complaint, and edmit
that neither @8aid Jensen nor the plaintiff have at any time or at nll
authorized or directed smnid defendant to distribute water represented
by snid Deeds, and admit thet the whole of the interest of the Provo
Reservoir ater Users Compeny in the Irrigation System of the eeid
Provo Reservoir Company or in the Canal dcvecribed in pnrnprnpp 16
of the ecomplaint has beun amquired by transfere thereof to said Provo
Reservoir Water Users Gompeny hy ovmers of water-richt in the Provo

Reservolr Compony's Irrigation System. )
Defendante dueny all of the allegations of said paracraph 18 not

herein above admitted.

4, These dcfendants dony all of the allepations of paragraph 194

6, As to paragraph 20 these1pf£$ndants believe the allepgations




therein to be a reitération of some of the allegations in var
18 except that in paragraph 20 the plaintiff cliims to be ﬁ "§§§i€§
owner" and a "tenant-in-common" with the defendants herein, and as
to these allegations these defendants deny that the plaintiff is a
"Jjoint-owner" or a "tenant-in-common" in and to 211 interests of said
irrigation system or in and t¢ any interest in any Canal constructed
by the Provo Reservoir Company except such interest as Provo Reservoir
Company may have acquired by reason of its enlargement of the Cansl
knoym ,a8 the "Provo Bench Canal and Irrigation Company's Ganal," am
herg,\%fmsin pz;é:lgraphs 15 and 16 sstRortbhos” Az anewrt. £ £ Firats Coccan
6 A$1to peragraphs 21, 22, 23;:-

Theca defendandt deny each and every allegation of paragraph
21 of said third cause of action. i 3 el

These defendants admit the allegations of parsgraph 22 of
sald third&! cause of action. '

These defendante admit that they mssert and claim that the
plaintiff owns no capacity in and no right to flow or convey the water
represented by the Deeds exhibits "B" and "E" through the Main Canal
of Provo Reservolr Company's, Provo Reservoir Irrigation System for
the reasonsbket hereinafter in this answer to the third cause of action

in thie complaint setforth, but duny that such assertmtions and claims
are wrongful or in violation of eny right of the plaintiff,

7« Angwering peragraph 24 these defendants allece that under the
Preambles and Resolutions of Provo Reservoir Company, for the years
1909 and 1911 the holder of a share of Primary water-richt is entitled
to not mome than 1/76 of a second foot per acre at any time, pro rata
with all other ownere of such right, and that as to such ovners the
water may he reduced to 1/150 second foot per acre pro rata during the
low water semson.y The resolutions and articles of agrecment of the
Provo Reservoir Vater Users Company provide for several classes of {
gtook, and that share of full water-right therein is entitled to not '
more than 1/76 of n second foot per acre ot any time but that the
holder of n full share of stock, which may be Reduced to not less than
1/100 of o second foot per acre at any time thereby meking a share of
full watew=right, in the said curporation of more value as an irrigation
4ot than 18 oneA ~e- 0f Primary weter-right under the Deeds issued by
the Provo Reservoir Compaeny, to Jens C. Jensen.

These defendants deny the ellegations of paragraph 24 not herein
admitted. B y

8s nMhese defendants admit the ellegations of paragraph 25,
9. These defendants admit the allegations of paragraph 26,

10« Answering perapraph 27 these defendants admit that the pleintiff
under the contracts and Deeds setforth as exhibits attached to the
complaint, pldarsstff has a right to the use of sufficiant water of Provo
Reservoir Irripation SYstem to irrigate 20-1/3 acres of lend, on a duty
at any time, not greater than 76 acres per second foot pro rate with all
other owners, under Deeds to Primary water-right from the Provo Reservoir:
Company, which may be reduced during low water season to 150 acres per
gecond foot. : ~

These defendants deny all of the allegations of paregraph 27 not
herein admitted.

11. Aneswering peragraph 28 these defendants admit that Prove Reser=-
voir Company subsequent to the recording of exhibits "A" and "C" issued
many Deeds for water-right and that Provo Reservolir Water Usere Compeny
have acquired and owns practivaelly all of the riphts under said Deeds
g0 issued. MThese defendante deny every allegntion of said paragraph

28 not in this paragraph admitted.
12, Mhese defendants admit the allegations of paragraphs 29 & 0.
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13, Answering paragraph 31 these defendents admit that they
assert and claim that the shares of $ull water-right stock issued
by Provo Reservoir Water Users Company are superior to and represent
a better water-right than the Primary water-right claimed by plaintiff
under the Deeds attached to the complaint for the reason that at all
time of and since the orgauization of the Provo Reservoir Water Users
Company the Provo Reservoir Company has conveyed to all of the users or
consumers of water under its Deeds who have Joined and beceme members
and stock holders of Provo Reservoir Water Users Company, water-rights
sufficiant to give to such users a diffetent rate of duty of water,

: Pk 3 53 thereby enlarging the water-rights of %he
stock holders of said Corporation over and above what they were en-
titled to under their Deeds which were identical with those issued
to Jens C. Jensen under whom the plaintiff herein claims title.

These defendants deny each and every allegation of said paragraph
31 not in thie paragraph admitted. ' gt

14, These defendants deny all allegations of paragraph 32,

These defendants generally deny each and every allegation
of said third cause of action not herein sbove admitted or denied.

ANSWER T0 FOURTH CAUSE OF AGTION.

In answer to the fourth cause of action herein these defendants
admit, deny and allepe as follows:-

le They admit all of the allegations of paragraphs 1 to 6
thereof inolugive and admit all of the allegations of paragraphs
" to 17 thereof 1nclusive.

&, Anewering paragraph 6 these defendants admit that the
defandant T.F.Wentz now is and for many yesrs last past he has
been, the duly appointed, qualified and acting Water Commissioner
for Provo River under the appointment end orders of the above en-
titled Court in that clvil action Iknown and designated as caee MNo.
2888 Olvil in this court. That sald defendant, T, F. Wentz now is,
and for many years last pmst he has been, under the appointment and
ordere of the ahove entitled court, in active charge as said Commiss-
loner of the oontrol, regulation and distributuon of waters of said
Provo River into verious cenals and irrigation works receiving water
from sald Provo River. That it now is, and for many years last past
it hag bveen, the duty of the defendant, T. ¥, Wentz, as said Comm-
igsioner, to control, regulate and distribute waters of said Provo
River in the Main Channel and bed of said river and from the lMain
Channel and bed of sald river into various canals and diversion
worke diverting, teking and receiving water from said Provo River,
But these defendants deny that the said T. F. Wentz as said commiss-
foner has any duty o¥ right to control, regulate or distribute the
waters of the said Provo River except as provided by the Decree in
case No. 2888 0ivil~ in this court, and 8en¥:. that this court
has any right or power to direct the said T.F.,Wentz as commissioner
or otherwise to control, repulate or distribute any of the waters
of the sald Provo River except the waters adjudieated by said decree
and to the parties thereto or thelr successors in interest.

3s Answering paragroph 18 these defendents admit the first
sentence thereof ending with the word herein. And admit that neither
Jens O, Jensen nor the plaintiff herein has assigned td the defendant
Provo Reservolir Water Users Company any of the water -tights repre§epted
by the Deeds, copfes of which are attached to the complaint, and admits
that neither said Jensen nor the plaintiff have at eny time or at all
authorized or directed said defendant to distribute water represented

by sald Deeds, and admits that the whole of the interest of the FProvo
Water Users Company in the Irrigation System of %he sald Provo Reservoir

18




has been acquired by transfers thercof o said Provo Regervorin

vater Users vompany by owners of water-rights ia the 2rovo Reservoir
Company's Ilrrigation system. Letendants*deny all of the allezations
of said paragraph 18 not hereinabove admitted. .

Company or in the Canal descrived in rareagraph 16 of the complaint

4, rhese defendants deny each and every allegation of paragraph 19,

0. Angwering paragraph 20 these defendunis velieve the allegations
therein to ve a reiteration of some of the allegations of paragraph
18,except that in paragraph &0 the plainviff clsims to ve a "Joini-
ownent and a "tenant-in-common" with thexm defendanis herein,and as
to such allegations these defendants deny that the plaintitf is g
"Joint-owner'" or a "tenaut-in-common' in or ©o all inierests of said
irrigation system,or in or to any interest in any canal constructed
by the Provo Reservoir gompany,except such interest as the rrovo Hes=~
ervolr Company may have acquired by reason of its enlargement of the
vangl kmown as the Provo sench Cansl and lrrigation Company‘s Canal,
as hereinnelore in paragraphs 15 and 16 of the snswer .o the Rirst
cause of action setforth

O« uwhese delendants aeny each and every allegation of paragrapn zl,

e Whese defendanvs admit the allegations of paragraph Bhegd, 24,25
and 6 orf the fourth cause of action. .

b .

de Lhege defendunts deny ewch and every allegavion of paragrapns
w@'fy a8 ana #Y o the [ourth cause of action.

Yo whese delendants deny each and every allegation of sgid fourth
cauge or acvion not herein admitted. '

further ungwering as to the pecond tause of Action vhese derend-
ants allege thav the plainviff,even though it shall ve devermined -
that he 18 a tenant in comnon in the Main Canal of the Provo xeg~
ervolr vompuny's Provo river vystem,has no right (o use any portion
thereot in excess of such portion as nis interest therein shall vear
to the whole thereor,without accounting for and paying GO0 hig co-ten=-
ante o reagonable rental for such use.

Frarther cnsweriag as o all four causes of action these defendants
allege: Lhat as (o0 Provo ireservoir Compsany,a corporation, it is ad ju=
dlcaved and determined in case NO.H7#6 Givil,in this court,arter trial
haa on the merits, by the Decree made and eantered on the zlsth day of
April, LYz, that said defendant was and is under no duty or obligation
undaer the Conlracle and veeds executed by it,viz; "A","B" and "C" pe=-
ing the peeas in saild action No. 6726,0ivil, and the same deeds being
pxhibits "g","D" and "K' in this action,to do anything whatsoewer Tor
the plainitrr herein, in the diversion or distribution of any of the
Water or Provo niver.

Wheretore these defendants pray for Jjudgment of "Ho cause of ac=
Tlon" ag vo each of the said four causes of asction,~

Petendants further pray for judgment against the plaintift,that
plaintitf,his succeasors in interets,and their ageabs, gervanls, employ=
608 and allorneys,and any and all persons claiming or to c¢laim,by througn

or unaer them or any of them,be enjoined and resirained forever from

getting up or claiming any right or interest whatsoever of,in or to
that portion of the Provo kegervoir Company’s Irrigation sSystem vegine
ning at its dam known ag the "Heiselt bam"and extending down to that
point known as "Distributing Point", of said system,situated near to
the centver section 12, Tp.6 south, Range 2 HKast, sSalt Lake Leridian.

Lthese detendants pray fer such other and further relief,as to the

courtv may seem meet and equitable. [, é ;’é E {
Y At
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PROPOSED AMENDMENT to Answer of the Provo Reservoirn Com-
pany in case No, 6346, Caleb Tanner, plaintiff, vs, Provo Reserw
volr Company, et al., defendants:

That the results sought by the Complaint of the plaintiff
herein, and each and all of the alleged causges of action therein are
in contravention and violation of the provisions of the Fifth
Amendment amd also of the Fourteenth Amendment to the Constitution
of the United States in this:

That the said Complaint attempts to deprive the defendants
herein and each of them of property without due process of law; and
further attempts to take private property from the defendants and
each of them for public use without Just or any compensation,

That the results sought by the Complaint of the plaintiff
herein, and each and all of the alleged causes of action therein
are also in contravention and violation of the provisions of each
and. both of Seotions 7 and 22 of Article I of the Constitituon of
the State of Utah in this:

That the plaintiff 1s seeking to deprive the defendants and
each of them of property without due brocess of law and that the
Plaintiff is seeking to take and damage the property of the defend-

ants for public use without Just eompenaation,

ning at it8 dam KNown 88 TNY “"HULBOLU wun wee <s
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State of Utah,
County of Utah.ss.

R._J. Murdock —_ bheing first duly sworn says he is an officer

! of Provo Reservoir Company, & corporation, one of the defendants in

, the foregoing answer to-wit:- the Secrefary :

' thereof, and that he makes this verification for and in behalf of
the said defendants: that he has read the said answer and knows the
contents thereof, and that it is true of his ovm knowledge except
as to matters therein stated on information and belief, and that as
to those matters be verily believes it to be true. ]

w

ay of December A.D.1926,

Suscribed and sworn to before me thig 13th

. vy Commission expires on the 15th day of _ January A.D, 1R0.
: 'Q Nt ",I":' ' 4 7 —-—
R ARy - - 7
%:ﬁ%&‘“ llotary Public
RN

o \%

Residing at Provo Utah.

Copy of the foregoing Answer of Provo Reservoir Company and
Blud Cliffe Canal Company received this 15th day of December,

As D, 1926,
4757/2) i) "

Attorney for Plaintiff.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
IN AND FOR UTAH COUNTY, STATE OF UTAH.

CALEB TANNER

* | Plaintire, No. L3 %4 civil.
V8e
REPLY TO ANSWER OF DE-
Provo Reservolr Compeny, e
corporation, Provo Reservoir
Water Usews Company, & corpor-
atlon, Blue CLI1ff Canel Com-
pany, a corporation, North
Unlon Irrilgation Company, a
corporation, Provo Bench Canal
and Irrilgation Company, & cor=-
poration, T.F.Wentz, as Com-
missloner of Prove River,

FENDANT PROVO RESERVOIR
WATER USERS COMPANY, A
CORPORATION.

N

De fendants, )

B B I e 4 e R e b e e e b A R G e B9 P S e YT SN Gm e G G e b e T S ey S e S B e

Comes now pleaintiff hereiln and r eply to the answer
of the defendant Provd Reservoir Water Users Company, a cor-
poration, and admits, denles end alleges as follows, to=wit:

' As to the allegauioﬁé contained in said answer of
sald defendant to plaintiff's first cause of action,

1. Plaintiff admits the allegations contalned in
Paragraph Numbered 11 of sald answer, .

2 Plalntiff admits that at times between the
years 1913 and 1921, he was intermittently in the employ of
defendant Provo'Reservoif Compeny, a corporation, but denies
each and every other allegation contained in Paragraph No.12
of seld answver, |

Ss Not having sufficlent informetiom which to form
n bellef plaintiff denles the allegations contained in Pare-

graphs numbered 13 to 22 inclusive of seid answer,
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Replying ﬁo sald defendant's sald answer to plain-
tiff's second ceause of action, plaintiff admits, denies
°nd alleges as follows, -

4.‘ Plalntiff admits that he owns certain capscity
in the Provo Bench canal.

5. Plaintiff denles each and all of the allega-
tions contained in Paregraphs numbered 14, 15, 16, and 17

of srld answer to the second cause of action stated in
pleintiff's complaint, except as the seme is herein spec-
1flcally admltteds

6. Except as herelnabove speclfically admitted or
nlleged, and except as herelnafter specilfically slleged,
plaintiff denles generally and specificelly each and all

of the allegatlions in sald defendent's snswer contained.

Further replying to the affirmetive matters stated
In the sald answer of the defendant Provo Reservoir Water
Users Company, a corporation, plaintiff admits, -

1. That neither Jens Ge Jensen or the plaintiff
Joined the seld corporation Provo Reservolr Weter Users
Company, a corporatlon, a defendant hereln, snd in con-
nectlon therowlth plalntlff alleges that Provo Reservoir
Water Users Compeny, and' ¢ll of ftts offlcers and agents
and 1ts board of directors, together with its stockholders
had actual and congtiructlve notlice and knowledge of the
execution of the contracts, coples of which are set out as

Exhibits A, B, C, D, and B, and sttached to plaintiff's

grld eomplaint, and had sctual notice and knowledge of each
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and all of the rights and claims of the seid Jens Ce
Jensen and this plaintiff thereunder.

2., Plaintiff further alleges that at the time he
purchased and became the owner of the water right repre-
sented by the deeds, coples of which are attached tg@lain-
t1iff's complaint marked HExhibits B,D, and E, he had no
notice or knowledge of any alleged or purported agreement
between the seld Jens Ces Jensen, his grantor, and Provo
Reservolr Compeny, & corporation, with reference to the
dellvery of the water rilghts represented by the sald deeds
%hrough the mein canal of Provo Bench Cenal & Irrigation
Comprny and had no notice or knowledge of any alleged or
purported agreoment between the sald Jens C.Jensen and the
Provo Reservolr Compeny by or through which waters repre-
gented by sald deeds should be delivered at any point
other than the center of Sectlon 12, as specified iIn the
Preamble end Resolutions under which said deeds were 1s-
sued, as In plaintiff's sald complaint therein set forth.

3., TIMurther replylng to sald defendant's said an-
swer plaintiff slleges that the delivery of the -1/
acres of primery water right represented‘by the deeds,
coples of which are attached to plaintiff's sald complaint,
to the center of Sectlon 12, Township 6 South, Range <
Erat, 8alt Leke Base and Meridien, es provided in the sald
Preamble and Resolutioné of the Provo Reservoir Company
for the years 1909 and 1921L, and the distribution of the
aald waters from seald polnt of delivery and there used
upon edjacent and surrounding lands, willl not be e vio-

lation of any decree whatsoever, or at alle
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AR T RO I STA T further alleges that it is not plain=
tiff's intentlon to use the said waters represented by said
deeds on any lands whatsoever other than lands mentioned
and described In the applications of the sald Provo Reser-
volr Company to approprilate the waters represented by sald
deeds, which applicatlions for an appropriation are on file
in the office of the State Engineer of the State of Utah.

WHEREFORE, plalntiff prays judgment as prayed in

his complaint on file herein.

STATE OF UTAH g o
COUNTY OF UTAH )

gays; that he 15 the pleintiff namad ;n the above and fore-
going Reply; that he has read sald Reply ‘and knows the con=

iu
}ﬁi _ Caleb Tanner, belng first duly sworn, depoges and

tents thereof; that the same 18 true of his own knowledge,

: except as to matters therein gtated on lnformation,and be=
o ™,
. ‘_HI lief, and as te those matters he belileves it ‘to be true.
~ Subscribed and swern to before me this ,’ dey

. '. -
AT
Y u"'

" January, 1927.

Bt ok é zééar;\é:éégg\\\\\
Reslding ats Provo Clty, Ukph.
1ssl ires 4’: ii/ 7
My commisslon eXplre . /.
\ ,Ir:.a _



IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

IN AND FOR UTAH COUNTY,STATE OF UTAH.
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CALEB TANNER,
Plaintiff,

vs,

Provo Reservolr Compeny, &
corporatlon, Provo Reservolr
Water Users Company, & corpor=-
ation, Blue Cl1ff Cancl Company,

a corporation, North Union Ir-
rigation Company, & corporation,
Provo Bench Canal and Irrigation
Company, &a corporatlon, T.F.Wentz,
#8 Commissioner of Provo River,

REPLY TO ANSWER OF
DEFENDANTS PROVO RESER=-

VOIR COMPANY, A CORPOR-

e Y P e S T T e N e N S

ATION AND BLUE CLIFF

CANAL COMPANY, A CORPOR=-

St T Vi

Defendants, ATION,

Comes now plaintiff herein and replying to the
answer of the defendants Provo Reservoir Compeny, a corpora-
tion, and Blue CLLff Canel Company, a corporation, and admits,
denles and alleges as follows,=

As to the o llegations contained in saild answer
of snld defendants to pluintiff's first cause of action,=-

1. Plaintiff admits the allegatlions contained
in Paragraph No.ll of sald answer.

e Plaintlff admits that at‘times between the
years 1913 and 1921, he was intermittently in the employ of
defendant Provo Reservolr Compeny, a corporatlon, but denies
each and every other alleéation contained in Paragraph No.l2
of sald answer.

3, Not having sufficient information upon which
to form & belief plaintilff denles the allegations contained

in Paragraphs numbered 13 to 2 inclusive of ssid answers
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

IN AND FOR UTAH COUNTY, STATE OF UTAH.
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CALEB TANNER, )
Plaintiff, 3 No. ¢34 ( Civil,
VS, )
)
Provo Reservoir Compeny, & )  REPLY TO ANSWER OF
corporation, Provo Reservoir )
Water Users Company, & COrpor= ) DEFENDANTS PROVO RESER-
ation, Blue CLiff Cansl Company,
a corporation, North Union Ir- )  VOIR COMPANY,A CORPOR-
rigation Company, & corporation, )
Provo Bench Canal and Irrigation ATION AND BLUE CLIFF

Compeny, a corporatlion, T.F.Wentz, '
as Commlssloner of Provo River, CANAL COMPANY, A CORPOR=

Defendants, ! ATION.

Comes now plaintiff herein snd replying to the
anawer of the defendants Provo Reservoir Compeny, a corpore-
tion, and Blue CLLff Canel Company, a corporation, and admits,
denlies and alleges as follows,-

As to the ollegations contained in seid answer
of sald defendants to pleintiff's fivst cause of action,=

1. Plalntiff admits the allegations contained
in Pareagraph No.ll of seld answer.

e Plaintlff admits that atltimes between the
years 1913 and 1921, he was intermittently in the employ of
defendant Provo Reservoir Compeny, a corporation, but deniles
each and every other alleéation contained in Paragraph No.l2
of sald answer.

3. Not having sufficient information upon which
to form a belief plaintiff denles the allegations contained

in Parsgraphs numbered 13 to 22 Inclusive of ssid answers
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Replying to said defendants' ssaid answer to
plaintiff's second cause of action, plaintiff admits, de-

nies and alleges as follows, -

4, Flaintiff admits that he owns certain ca-
pacity In the Provo Bench canal.

9. Plaintiff denles eech and 211 of the allege-
tions contalned in Paragraphs numbered 14, 15, 16, and 17
of sfld enswer to the second cause of asction stated in plain-
t1ff's complaint, except as the same 1s herein specifically
sdmitted.

6. Except as hereinabove specifilcally edmitted
or slleged, and except as hereilnafter specifically alleged,
pleintiff denles generally and speciflcally each and all

of the allegations In seld defendants' aenswer contained.

b-‘-‘

. 'Further replying to sald answer of said defen=-

dents, thls plaintiff eslleges,~
le That thls plelintiff, on or about April 8,1924,

filed a certaln actilon in the sbove entitled court lmown
a8 No.b6726 Clvlil; that Provo Reservoir Compeny, a corporeat Lon
a defendant herein, was the defendant in sald action No.
5726 Clvily; that in the pleadings in seld action it was el-~-
leged by the defendant Provo Reservolr Company and denied
by plaintiff herein that Jens C.Jensen, plaintiff's grantor

end the grantee of sald Provo Reservoir Company in the de@ds
set forth as plaintiff's Exhibits B,D, and E sttached to

plaintiff's complaint, made and entered into a contract end
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agreement with Provo Reservoir Compeany, a defendant herein
whereby it was aggreed between said Jens C.Jensen and Provo
Reservoir Compeny, a defendant herein, that the said Jdens
C.Jensen would receive and Provo Reservoir Company would
deliver the waters to which the saild Jens C.Jensen was en-
titled as the owner of the deeds, copies of which are at=-
tached to plaintiff's said complaint, through the main

canal of Provo Bench Canal & Irrigation Company end not

to or through the Iona Lateral.

[w]

2, That the séild lssue was litigated and determined
In sald action and the ss2id above entitled Court on or sbout
the 2lst. day of April,1925, made end entered e judgment in
sald action, which said judgment was never modlified or ap=-
pealed from and is now in full force and effect, and that by
gald judgment the Court determined as follows,=

"Mhe Gourt further finds that no contract was
ever made, end that no contract or agreement exists,or
has exlsted between the Provo Reservolr Company, defen=
ant herein, end sald Jens C.Jensen, plaintiff's prede-
cegsor in lnterest, iIn and to the water represented by
the deeds hereln sst forth Iin these findings, whereby the
seld Jens C.Jensen agreed to receive the water represent=
ed by sald deeds et a point other than the center of Sec-
tion 12, Township 6 South, Range £ East of the Salt Lake
Meridian, in Uteh County, Utah, and that no contract has
at any time been made by Jens CeJensen, plaintiff's pre-
decessor 1n iInterest with the defendant Provo Reservoir
Company, whereby the seid Jens C.Jensen agreed to re=
1inquish the right to the delivery of such waters, or
any part thereof, at a point near the center of Sectilon
12, referred to in the Preemble and Resolutions os the
point of general delivery."

3. FHFurther replylng to the said enswer of sald de=-
fendants Provo Reservoilr Company, & corporation, and Blud
C1Liff Genal Company, & corporation, this plalntiff alleges,=

That the Preamble and Resolutions for 1909 referred to in

i



"mxhibit B" attached tb plaintiff's saild complaint, provide
that the wsters represented by said deed should be appur=-
tenant to the lands mentioned in the contract, under which
sald deed wes net executed untilil sald contract has been paid
in full, and plalntiff alleges that said Jens C.Jensen peid
in full for the waters represented by said deed "Exhibit B!
prior to the executlon thereof.

4., Thet the sald Preamble and Resolutions of 1911
mentioned In the deed, a copy of which 1s attached to plain-
tirf's complaint, marked "Exhibit D", provides that the watep
ripghtes under deeds and contracts executed pursuant thereto
should pet" be eppurtenant to the lands described in the con=
trect,under which sald deed was lssued, until the purchase
price thereof was pald in full end until the Stete Engineer
of the 8tate of Utah should have lssued to defendant corpor-
at1on Provo Reservolr Company & certificate of appropriation
as required by law. rialntliff further #lleges that said
Jens C.,Jensen, prilor to the executlon of seid deed, a copy
of whieh 18 attached to plaintiff's complaint and marked
"gxhibit D", pald for the seme in full prior to the execu-
tion thereof end mady such use of the waters represented by
said deed as to enable the sald defendant corporation to
prove up on sald water right and obtaln a certlfilicate of the
State Engilneer in the year 1912, and further alleges that
gince the year 1912 s~id defendant Provo Reservolr Company,
g ¢ opporation, has wilfully, wrongfully and volu%ﬁarily

frolled to prove up on the sald water right and obtain sald

certificate from sald State Englneer, all wlthout the cone
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sent of and contrary to the will of the sald Jens C.Jensen
and contrary to and against his interest in the premises;
that such fallure of Provo Reservoir Company to make such
proof and obtein such certificate has been wilful end vol-
untary upon the defendent's part and for i1ts own purposes
ond in viclation of the rights of the said Jens C.densen,
pleintiff's grantor, and of this plaintiff, to have the
said certificate ilssued swd at any and all times since 1912
snd that seld defendant 1s estopped by reeson of its con=-
g::n$ in the premlses from eserting that sald water rights
represented by seld deed, & copy of which is atlached to
pleintiff's compleint marked "Exhibit D' are appurtenant

to eny lands whetsoever, or at all, end further alleges
that Jens C. Jensen pald in full for the said deed prior

to the £9th. day of Npovember,l1918; and further alleges that
thirty deys after the 29th. day of November,l918 was a
rensopmﬁle time for making proof of the applications of the
weters mentloned in szid deed for beneficial use upon the
1onds described, ond for obtaining the certificate of appro=
priation from the State Engineer of the State of Uteh.

6o Plolntiff further alleges that the 5-1/3 scres
of weter right mentloned in the deed, a copy of which is
atteched to pleintiff's sald compleint and marked "Exhibit
B" wos not appurtenant at eny time to any lands whatsoever,

6., Plalntiff further alleges that at the time he
purchased and became the owner of the water right repre-
sented by the deeds, coples of which are attached to plain-

tiff's complaint, marked "Exhibits B.Deand E, he had no

notice or knowledge of eny slleged or nurported agreement
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between the said Jens C.densen, his grantor, and Provo
Reservolr Company, & corporation, with reference to the de=-
1ivery of the water rights represented by the sald deeds
through thé main canal of Provo Bench Canal & Irrigabion
Compeny and had no notice or knowledge of any alleged or
purported agreement between the said Jens C.Jensen end the
Provo Reservoir Company by or through which waters repre=
sented by saild deeds should be dellvered at any point other
then the center of Section 12, a3 specified in the Preamble
and Resolutlons under which said deeds were issued, as in

pleintiff's said complaint therein set forth.

7, HFupther replying to seld defendants' seid an=-
swer pleintlff slleges, that the delivefy of the g;-l/S
pores of primery wabter right represented by the deeds,
coples of which sre attached to plaintiff's saild complaint,
to the center of Section 12, Township 6 South, Renge 2
Bast, Salt Lake Base end Meridien, as provided in the seid
Preamble and Resolutions of the Provo Reservoir Company for
the years i909 and 1911, and the distribution of the sald
waters from saild point of delivery end théﬂg use}(upon ad=
Jjecent and surrbunding lands, will not be a violation of any
decree whatsoever, or at'all.

8., Plaintiff further alleges that it is not plain-
t1f£f's intention to use thé said waters represented by sald
deeds on eny lands whatsoever other than lends mentioned and
described in the applications of the seid Provo Reservoir
Company to spproprisete the waters represented by sald deeds,

which applications for an appropriation are on file in the
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office of the State Engineer of the State of Utah.
WHEREFORE, plalntiff prays judgment as prayed in
his complaint on file herein.

STATE OF UTAH )
S8,
COUNTY OF UTAH )
Caleb Tanner, belng first duly sworn, deposes and
goays; that he ls the plalntlff nemed in the above and fore-
\ golng Reply; that he hes reed sald Reply and knows the con-
tente thereof; that the same 1is true of his own knowledge,

excopt as to matters therein stated on information and be-

lief, and as to those maltters he believes it to be true.

(S Oilor S

\

Subscribed and sworn to before me this ﬁing’ day

s
»

N 0...:

‘gt Jenuary, 1927,

O )

&

e otery Iyblic

PR o A
.'r".} Lo

ffﬁ:u;'“_,ngsiding at: Provo Clty,Ut * /%,Eb:f' N
-,.‘ 7‘-- IS " ‘ \ o '.--‘ 4
<L My commission expires . /M
/

Received oopy of the above Reply this 20th day of January,

Ay Dyy 1987, - AN
L2zl v VBt K

ATTORNEYS fMOR DEFENDANTS
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IN AND FOR UTAH COUNTY.

———————————————————————————————— _'x'_
CALEB TANNER, )
Plaintiff, ;
i 7 VS e y e $ I .LJIHO"\.I ‘\D Uil Ofl)ECISIO :
PROVO RESFRVOIR COMPANY , . b Ak e
a corporation, PROVO . 4
RESERVOIR WATwR USHRS .
COMFANY, a corporation, .
BLUY CLIFY CANAL COMPANY, a :
cornoratlon, WORTH UNION .
IR® IGATTON CONPANY, & cor~ . .
noration, PROVO BENCH CANATL .
¢ IRRIGATTION COMPANY, a cor= :
noration. T. ', WIENTZ as :
Commlssloner of Froveo River, :
Do fendants . ;
R W O o e R e e et e S B T R R e M T e 6E eE SN e NE e e ..-.....X

The plaintiff in thls case declares upon four canses
of actlon. In the filrst cause of actlon he seeks to have 1t
astablished that he 1s the owner of 20=1/8 acres of primary water
rlght In - the defendant Provo Reservolr Company's Provo River
lrripation syatem and t'hat he 1s entitled to have this water de-
liversd to him through the company!s main canal to a point near
the center of sectlon 12, townshlp 6 south, of range 2 east, of
tha Salt Lake meridlan, referred to and knGWn as the point of
general dellvery. The documents in evidence wnich seem to de-
fine the nature of plaintiff's right consist of the preamble and
reaolutions of 1909, as to parf of gaild right, and the preamble
and resolutions of 1911. These documents were ilssued by the
defendant Provo Reservoir Company in connection with their con-
tracts of sale of water right. It appears undisputed in the case
that in accordance with these preambles and resolutions deeds

have been lssued, as provided in sald preamble and resolutions.
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IN T FOURTH JUDICTAL DISTRICT COURT OF THE STATE OF

L L .}1-1’
IN AND FOR UTAH COUNTY.
ey S S ———m e
CALER TANNER, ;
Plainbiff, \
VS, . ILNOWANDIE of D E'TﬁIJY

PROVO RASZRVOIR COMPANY , W

a corporation, PROVO ; /
RESERVOIR WATEER USHERS :
COMeANY , a corporation, .
BLUW CLIFI CANAL COMPANY, a .
corporatlion, NORTH UNION :
IR?IGATION CONPANY, a copr~- . :
noration, PROVO BENCH GCANAT, .
d IRETIGATTION CONMPANY, a cor- :
voration, T, ', WEINTZ as .
Commlsaloner of Provo River, :
Defendants . i
D B0 0 70 - o R TN W e WIWS A S 8 W a e e b b e e A _x

The nlaingiff In this case declares upon four canges
off actlon, In the first cause of actlon he seeks to have it
established that he 1s the owner of 20-1/5 acres of primary water
plght In-bhe defendant Provo Reservoir Company's Provo River
irrigation system and that he is entitled to have this water de-
livered to him through the company'!'s main canal to a point near
the center of sectlon 12, township 6 south, of range 2 east, of
the Salt Lake meridian, referred to and kndwn as the point of
general delilvery. The documehts in evidence which seerm to de-
fine the nature of plaintiff's right conslst of the preamble and
regolutlons of 1909, as to parf of said right, and the preamble
and resolutions of 1911, These documents were issued by the
defondant Provo Reservolir Company in connection with their con-
tracts of sale of water right. It appears undisputed in the case
that in accordance with these preambles and resolubions deeds

have been lssued, as provided in said preamble and resolutions.
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L5 1s also undisputed that according to the deeds end preamble
and resolutions, that they call for delive ery of the water at
a point near the cener of sectibn.lz. However, in connection
with this admilssion, the defendants have pleaded, by way of
astoppel, certain facts which they claim estop plaintiff from
claimlng dellvery of said water through the company's main
canal at the point near the center of section 12. These facts
are, ln substance, that about the year 1916 the defendant,
Yrovo Rescrvolr Company, commenced an enlargement of the Provo
Benen and Narth Unlon Canals for the purpose of serving the
predacessor in interest of the plaintiff and other éontract
holders and deed holders of the defendant reservoilr company
so that they could recelve water below the Provo.Bench snd North
Unlon canals; in other words, that in order to serve these con-
Lract holders more efflclently, and possibly to serve other
interasts of the defendant compeny, they svent in' excess of
106,000 in acouiring a risght to flow water through these
canals and also to enlarge the capaclty thereof to carry saild
waters: bthat bthey made thls enlargement and expended this money
on Lhe 1Gpljnﬂ understanding that the plalntiffl's predecessor
in Interest, and othery simllarly situated, desired to and would
recelve thelr water tLhrough these canals and thereby enable the
defendands Lo use bthe space thwrough the main canal for other
DUrPOses . In other words, it 1ls claimed that due To the ac-
guiescense of plairtiff's predecessor ln lnbterest in this change
and these expenditures, that he is now estopped to claim the
right to have his water delivered to the point near the center
of section 12 as vrovided for iwn the preamble and resolutions
undpr which he purchased his water right.

As we understand it, the first canse of action pre-

gents two guestlons: (1) Just what is the nature of the
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water Pight owned by the plaintiffe and (2) has the plaintiff
the right to have said water right delivered to him throuech the
company'!s main canal at a point near the center of section 12 as
defined in the preamble and resolu%ions?

In determining the fiwst point, it becomes necessary
to refer to the preamble and. resolutions to see iush what was
the nature of the wabter right sold to the plaintiff or his vre-

dacessor in interest by the defendant, the Yrovo Reservoir

Comnany . It ls admitted that the plaintiff owns 20-1/3 acres
of primary water right. Paragraph & of the nreambles and reso-

lutions defines what ls a primary water right, and is in words

and flgures as follows:

""he water rights of sald system Lo be covered
by sald contract shall conslst of two classes,; which shall
be deglgnated as "Primary! right and 'High Water'! right.

”Whe 'primary! right shall entitle the purchaser
theraof to both hiph (or ea=ly) water, and the late (or
low) water under sald rights. The high or early water
belonging to thils class shell entitle the purchaqer thereof
to so much of the high waters accruing from said rights
ag will supply, during such early paff of each season, as
there shall be asuffilclent water under sald rights to jvv‘
all the lands for which 'primary! nights shall have been
contracted, an smount of water, the dubty of which shall
not. be greater than seventy-five acres of land to each
gecond foot of water; and whenever, in any season, the
water ghall diminish to such extent that sald ratio can
no longer he mainfained irom high waters, the waters im=-
pounded in rescrvolrs at the head of Provo River de-
geribed in sald applications, or other low water which
nay be acauilred by the Company for the purnose of supply-
lnh low or late water te partles who may have contracted
with 1t for 'primary! rights, shall be liberated from
aald peservoir or obther reservoirs that may be constructed,
or diverted from other sources, and conveyed into the said
systen In such quantity as will Contlnue the supnly in sald
ayatem as a lcw water right, until the fifteenth day of
Sentember in each vear, to at least one~half the minimum
supply of the high water, or in such quantity as will not
require a greater duty of water then one second foot for
aach 150 acres of land,"

o
—

Paragraph 5 defines the duty of water in the primary of

o

€%

water rizht, as well as the high water right, =md is as rollows:
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"The 'high watep! right shall entitle the owner
thereof” to the use of so much of the hizh waters ac-
crued under or that may acerue under said applications,
as may be necessary to lrrisate, during such early part
o' eaclhh season as there shall be sufficient hiech water
for that purpose, all of the lands for which wgter of
this class shall be contracted, at the rate op ratio
of one second foot of water for each 75 acres of land
but it is end shall be understood that this class of
right is subject to the prior rdght of the owners of and
contractors “or "vrimary! right, to the use of one second
foot for each 75 acres of their lands, and that wheneverp
the high water shall become Insufficient to Supply first
the sald orimary water rights at the said ratio of one .
second Toot for each 75 acres of said primary right owned
or contracted for, and also to supply the holders of
"high! water' right, the amount of water above stated, then
the holders of contracte for, and owners of 'high water!
rizshts shall bake pro rata/the amount over and above the
VQ%nmprﬁucegﬂgyy tp‘firﬂt supply the 'prlmqry' water rights;
ant whenever the hlgh water shall be Insufficient to suponly
the owners of and contractors forp 'primary' rights one
sacond fool for each "5 scres of land contracted forp by
them aa '"orimary rights," then the "Thigh water! ripghts
nhﬂlj.unyﬂq{ vpLil guech bime,nn there shall again be water
In oxeess of the am unt required to supply the "'primary! water
rlzhts at the pratilo stated; and 1t i1s exXpressly stated and
undarstood, thatl 'hlgh water! rights shall not participate
in nor have any clalm upon the wateps from reservoirs or
obher & ources of so-called low water, now owned or here-
aftar acquired hy bLhe Gompany for the use and bhenefit of
the hoelders of contracts forp "'primary! rights,"

03
3

-

Paragraph 6 also refers Lo the extent of the water right desig-
nated in acres, nd is as follows:

"It 1e underatood that the rlghts to be contracted
For under asid appllcations shall be desilgnated as 'acres!
of elther 'primary'! or '"high water! rights; one acre of
such rights entitling the holder to water forp one acre of
land to such extent as the rights in the respective classes
abhove daseribed shall be sufficient for that purpose, based
upen the duby of water stipulated for each of said classes,! -
Sectior 23 of t}
belng section 2
on Lhe question:

6 Preamble and Resolubtlons of 1909, the same section
> of bhe Preamble and Resolutions of 1911, also bears

"The Company shall not be held Lliable for any damage caused
by shortaze of water through accildent, or geapclvy eaused by cxtra-
ordinary seasons of drouth, or by reason of improper use or mis-
approorlation by any person; or for damages arising from any cause
beyond 1ts conbrol, nor shall there be by reason thereof, any de-
duction from any sum agreed to be pald by the Consumer, sxcept to
the extent herelnbefore set forth,"

e think that a cereful reading of the aforesatild paragraphs of the
preamble and resolutions will show that 1t was not the L cention of the
defendant, Provo Reservolr Company. to gaarantee the delivery at any
one time of eny actual amount of water. In otherv words , the evidence
in the case sghows that the rights of the Provo Heservoir Company, which
are referred to in bthe preamble and resolutions, consist of certain
rlghts In second feet in the Provo River system, as well as certain
rightas in ascre feet stored In certain reservoirs at the head of Provo
River system. The evldence further shows that these rights
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do not contemplate the existence, in any particular season,

of the actual amount of water in sscond feet QN sleRefee i hut
rather that sald rights sze based upon the existence of said
water in second feet and acre feet d uring what was termed in

+
2!

12 evidence as a normal geason; in other words., that measure-
ments have been made from time to time over a period of ysars
and a dsterminatlion made of the achual quantity of water dur-
Ing the average, or normal, gseason. It appears that these
determinatlions, on this theory and basis, wers made in the
decree in what 1s referred to often in this ecourt as case
mirber 2888 clvil: that, hased on these average, or normal

1

rlghts, the dsfendant has made sales and deeds of water right,
and that thae only puarantee made by the defendant, Provo Reser-
volr Commany ., In ite preanble and resolutions, lis to Purnish
sald water at a duby of nol less than 150 acre feet out of
1te waters of Provo rdver proper, or to turn down from its
rasarvolr rlchts auffielent water for that pUrpPose ., In other
wordes, as wo read the documents out of which plaintiff's il -
grows, we cannol see any warranty or guaranty to deliver any
gpecific anount of water other than that the Provo Reservoir
“uwnnﬁy han no rlght to spll beyond its aggregate amount of
second=foot anl acre-foot rights as defined in what ie above
refearrad to as the gquantlty of water in a normal season par-
Lleularly dofined In the decree In case number 2888 civil; in
other words, that plalntiff ls entitled Lo his proportionate amount
of the avallable water under sald rlights as hisg number of acres
bears to ths total quanhiby oft sald rights as above defined.

We now come bo a congslderation of the question of
estorpel. Lt api® ame o us that Lt 1s undisputed that not
only the plalintliff but his predecessor in interest knew of
the change belng made by the def'endant, Provo Reservolr Company .
to=wit, osroviding a new means end place of delivery of the water
sold to owners lying below the Provo Bench aend Horth Union canals.
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That Jens C. Yensen, the plaintiff's predecessor in interest

\

2

knew this, 1s apparent {rom the fact that the portion of the
Tona Lateral leading from the point near the center of section
12 down to the North Union canal was abandoned by him and his
assoclated. From this fact 1t seems conclusive that he elther
knew or should have known that his water ws ing bthroug

his water was coming through
the Provo Bench and North Union canals. He testified that he
knaw of the cementing being done. 0f course the gquestion of
Imowladge and notlce comes home more clearly to the plaintiff

nosslbly than to hls predecessor in interest, because the evidence
shows without dispute that the actual enlargement of the canal
wos done by the plaintiff or under his direction. It was argued
by dafendants! coungel that had Jens ¢. Jensen and those similarly
albtnated deslred a dellvery through the main canal, tﬁat Al
mipht Just as well have spent the money in excess of 25,000
In enlarging the maln canal as well as enlarging the Provo
Beneh canal.

Certain documents introduced in evidence show that
Jona C. Jongen and hilsg assoclates in interest petitioned the
Frovo Ramervolr Company to deliver thelr water through the
laterals of the Provo bench canal, and while we are aware that
tha Proveo Reserwvolr Company had no control over the laterals
used helow the North Union o below the dividing gate of the
Provo Beneh and North Union cenal, still wﬁy should they petition
the Frovo Reservolr Company, 1f 1t were not for the purpose of

J i L

having their water delivered through the Provo Bench and North
Unlon canale In addaition to these fects, the evidence shows
that a good many of these waterusers are the owners of Provo
Baneh Canal Company steck nn@ bhatts they desine © to wse this
water in conjunction wilith thelr rights by reason of sald stock;
Jensen freely stated that he was of this class., In other words,
the evlidence seems to clearly show thet the enlargement of the
Provo Bench canal and the distribution of the waters to Lhe said
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Jens C, Jensen and others similarly situated, conformed to the
best interests of the sald Jens €. Jensen while he conbinued

to 1lrrigate the lands for vhich he purchased this walter s and

the point raised 1ls, Can the defendant, after having made this
enlargment and expended this money to nrovide a more efficient
method of delivery of the water to the said Jens C¢. Jensen,

for his lands, be compelled to now abandon this enlargement ,

8o far as he 1s concerned, and ppovide space through its main
canal, posslbly making another enlargement thereof and make
delivery at the center of section L2y aB technically called for
by the preamble and resolutionsge In other words, of course ,
what would apply to Jens €, Jensen would apply to all other
ungers rocalving water from the defendants, and while the amount
of water invelved in this particular case is somewhat small,

tha same pringlple would apply to all of these users, and if
carried onl to 1ts logleal conclusion, might work a great hard-
ahip upon the defendant companies, in this, that the enlarge-
mant alrandy vrovided for and bullt would not only be wagted

but 1L would In turn required that the defendants expend another
and additlonal sum of money to nrovide the space in its main
canal which, as the evidence shows, considsts of clumes and other
forme of vory expensive construction. In other words, should
Jons C, Jensen, after having stood by while the defendants have
made this enlargement, and by hisg act and conduct lod them to
believa that he would receive hils water through the Prove Bench
canal and that he desired always to so receive it, now be per-
mitted to sell hils water right away from the land for which the
water was sold to irrigate.nnd pe rmit the plaintiff teo change
the place of use to other lands, and then, under the technical
orovisions of the preamble and resolutions, require the delivery

at a different point through the mailn canale We do not believe
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that the evidence shows that Jens €. Jensen is guilty of any
fraund or active misrepresentation, but we are inelined to be-
lieve that he 1s estopped, under the principles laid down in

the case of Hllton vs. 8loan et al, 37 Utah. 359, On page 373
the Court, quoting from section 755 of 2 Herman on Kstopoel ,
stotas the principle of equitable estoppel, or estoppel in pais,
as follows:

. "TALL that 1s essential is that there should
be such conduect on the part of the person against
whom the estoppel ls alleged as would make it a frauvd
for him te pgolnsav what he had expressly admitted by his
words or tacltly confessed by his sllence, but there
need not be In the precedent acts actusl fraud or evil
desipgn, ALL that 18 meant in the expression that an
estopnel must possess an element of frsud is that the
case must be one In which the circumstaences and conduct
would reander 1t a fraud for the party to deny what he
had previously induced or suffered another to believe
and take action upon, fhe door is shut against assert-
Ing a elght then (when) that wonld result in doing an
Injupry by the party asserting it to some other person,
or when In good congclence and honest dealing he ought
nol. to be parmitted to galnsay hils previous conduct.!

"Mhe »leght to assert an estoppel by appellants
against respondent, in view of the facts and circum=
stances of the cases at bar, rests upon purely equitable

grounds , An estoppel in pals is entirely a creature
of courts of equlty, and the equities of the particular
case must control the result of thalt case. he reasons

why such esltoppels were called into existence, and when
and to what exbenlt they gaould be enforced, are well
sbated by bthe author In section 739 of 2 Herman on
Natopnel and Res Judicafis, ln the following language:

"rnte doctrine is properly and peculiarly a doc-
trine of egquibty, orlginally introduced there to prevent
a party from taking a dishonest and unconscientilous ad-
vantage of hilas atrict legal rights, though, like many
other equitable doctrines, constantly administered at
law, “he ancient practice differed from the modern,
and In actlons at law, the courts, belng unable of giv-
Ing effect to this eaulby, were often enjoined where the
party Insilsted on hils rights ab law contrary to the
equitable doctrine. The ofiflce of equltable estoppels at law
ig bherefore like that of injunctions in equity, to pre=-
clude rights that cennot be asserted consistently with good
falth and practice, bto prevent wrongs for which there might
be no adeqguate r emedy. And they should consequenbly,.when
the clrcumstances will neprmit, be so congtrued and moulded
ag not to deviate from thelr object; and those cases where
sstoppels are sald to be odilous or not favored should beﬂ
only where the techincallty of the esltopprel cannot he sub-
servient to its equity.!'"

Vie, therefore, hold that the plaintiff is esbopned

to now elaim delivery of this water thwough the main canal of
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the Irovo Reservoilr Company. Counsel for the defendants also
contend thq' the conduet of Jens €, Jensen., in racoivin,‘h{ water
throughh Provo Bench canal and his disuse of the Iona 1u1\ era
clearly indilcate on his part an intentior %o abandon his 1“ hi

3 ._l.

through the main canal of the Provo Reservoir Company and
2 wln g L o . A b & .
rizht to receilve the water at a noint near the center o
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ol LG GVIasnee does show such an. Al atonal o Eatal St occurs (0]
the Court that the rveeciprocal rights of the barties in this case

on this cuestlon mlght be lllustrated by the suc restbion th
hould the objects of Lthis sult be reversed and 1(1 the suit
(w'v Zinally been brought by the defendants for the purnose of
nw*vlnw dJens C, Jonson to recelve his waber at the voint Ol_
anepal delivery and reestablished the Tona ].cwepal} we are
rathaor .I,nc].j,nod to the view that it would bhe very doubtful
whethar such a contentlon on the vart of the dsfendants conld
bae susteined for a moment.

The deed to the plalntliff's yredecessor in interest

2

In connectlion with hig water right, conveys an undivided interest

In the canals, dltches, and flumes of the defendant company s
sufflelent Lo carry sald water, and by reason of the (ol B I
thua becoming a tenant in comnon, or joint owner, in sald canals
and dlveprtling worke, he now clalms, as a matter of law, %o

have Lha sight te use any unused apace In sald canals and

dltehas for Wie own privale purpose or for the purpose of

diverting othar water throuph the same not purchased from

the defendant company., In other words, as we undersSand
the poslitlion of the pLalwmlrii, i a That he is a

tenant 1n common ati the common law of the canals, ditches,

elumas, and dlverting works of the defendant company s and
that by reapon ol such tenancy in common he has a right, as

? 1 space in said canals.,

n mabber of law, Lo the use of the unase

1.9, ).

On the other hand, the defendant companies claeim that the

prinelples of tenancy In common at common law do not apply

for the reason that plaintiffts rights are not based upon

the principles of tenancy in common abt common law, bubt are
rather dafined by contract, and that a falr Interpretation

of Ltha documente, deeds, conbracts, preamble and resolutions

ﬂ yPindng the plainbtiff's pright, confer upon the plalntlff merely
ha right to hls water 'wh! ag well as sufficlient space Lo carry
U!: pome , The evidence shows that the irrigation syslemw of

the defendant <omum|nirm hes been of an evolutlomary nature;

in other worda, 1t has been rebullt, added to, and enlarged
from Lime Lo bime as t]m defendant, Provo Reservolr Company,
h,:.'”' acoulred other and additlonal water rights; thet the cxpense
of such additions and enlavgements have been pald for out of
b .nml:;'m l;}:»-_) Provo Resgervoir Company, and thal such enlarse-
):"’?T",:’!: which of' course include any unused space now in sald
Flumee and ¢ mH.,, were pald for entirely out of the funds
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of the Provo Reservolr Company, and that the plaintife con-

tributed in.no way to bhelr consbtruction. The plaintiff has
clted no case whalch seems bto cover the situation at hand, énd
1t would seem that the contention.now made by plaintiff, that
he should have the right to use this space without having con-
tributed in eany way to 1ts upbullding or construction, pather
goes counter Lo the ordinary orinciples of Justice aﬁd falr-
Neas , The plaintlff makes no claim that he seeks thils right upon
any theory of emlnent domain or condemnation, but merely as a
plzht 1neldant to an ownershilp of space in the camal, as a
Larant 1n common, Ve are, therefore, inclined Lo the opinion,
and so hold, thab the principles of the common Llaw with reference
Lo Lhe tenancy tn common have no application in this case, and
that tha vlalntiff has not a vright to enter into the canal of
tha dafendants and put water thereiln from outside sources and
malke parsonal use of such unused space.

in the third cause of actlon the plaintiff says that
the defendants have, by words and speech, slandered hils title
to his BO=1/5 acres of water right, in this, that the defendants
anl th?ﬂ agentes have agserted that hils right under his deed

from the dafandant, the frovo Reservolr Compony, is not egual

to or of the same benure as shapres ol stock in the defendant,

rovo Hesopvolr Vaterusers Assoclatlon. Uhikes brings Us back to
the aueatlon whlch has been heretofore referved to in discuss-

ing the exact nature of the plalntlffls prlpght or in determining
Juat what an acre of prlmary water right. ls. We have hareto-
'

fora sald that such right.is based upon certaln second-foot and
acre=foot riphts of water ﬂﬁring a normal year and do rot cons=
template the delivery of an actual gquantity of water. In thils
case bthe evidence shows that the defendant, Provo Reservolr Com-
pany, by deed conveyed to the Provo Reservolr Waterusers Ascocla-
tion ceptalin addltlional water rilghlts 1ln addition to those con-

o)
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veyed by the respective cwners of primary acre water rights

to the. Prove Reservolr Weterusers Association. VWle are unable
to see why these additional rights. conveyed are not of the same
water as those conveyed to individuals, and if they are, we ca
not seo why the stoek in the Provo Reservoir Waterusers Agsocla
tion to thnt extent are not better than acres of primary water
rlght as defined by the deeds conveyaed to individuals. Ve

are therafore of the opinlon that the plea of truth filed by
the defendants to the third cause of action of the plaintiff is
supnorted by the great presonderance of the evidence.

The Tourth cause of action raitses the question as to

-

Just what malntenance charges should he paid by the plaintiff
AR an owner of 20-1/5 acres of primary water right, the nlain-
LLLE on the one hand contending that he should only pay his

pronortion or pro rata shars of the necessary maintenance

a

charges Incldent to the bringing of his water to the point near
the center of sectlon 12, while on the other hand the defendants
eclaim that the plaintiff should pay his pro rata share of sald
meintenance charges nob only to Ehe point near the csnter of
gectlon 12, but over ths entlre system. Sections 16 of the
preamble and resoluvions of 1909 as well as of 1911 reads as
follows s

"And whereas, it will be nscessary and desirable to con-
struct from the sald point to General Delivery, to or past
the places where sald waters will be reaulred to be used
by the persons or parties who have purchased or who may Hur-
chase from, or combract for water with, the sald Company,
auch canals as Wlll most convenlently supply such persons
owning lands 1n certailn localities nlong, or contiguous to,
the coursel o certain canal llines to be herseafter deter-
mined upon by the parties interested, the sald Consumers
in enteringyvinto contracts with thls Yompany as hereinhefore
stated, agrhe that they will unite with such other holders
of sald water rights as may agree to foprm or organilze a
company or cornoration for the construction and overation
of such connectling canal;. and the sald Consumer shall bear
pro rata with all users of water from such connecting canal,
according to the number of acres of rights to sald water
owned by him as related to all the number of acres of said
water rpight to be carried in sald canal, the sxpense of
congbricting and meintaining sald canal, and the use and
regulation of sald canal and the water therein, shall be
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governed by a majority of the interests thera. n,"
On the first roeding of the above paragraph we were
rather inclined to the view that section 16 aforeszid had

ference to the main canal extending from the voint of

& ” By - = A DA o ’ O N L S
delivery, flowever, after having given the same rore careful

¢

readling and consilderation, it seems to the Court that this Sec=-
tlion pertains wholly to laterals rRaning from the mein canal
and which, of course, are to be constructed and maintained by
Lhose persons recelving water unﬁer the particular lateral.

In other words, we are of the opinion that the situation above
referred to refers to laterals auch as was originally the Iona
lateral; that 1s to say, only those persons drawing water from
that partlcular lateral are interested in its construction and
malnlonance , After carefully reading the preambles mﬁd resolu~=
tione, we have beon unable to find any provision therein, nor
area we able to hold, as s matter of law, that contract holders
such as the plal ntirf and hils predecessor in interest are ob-
1ipated to pay malntensnce charges beyond the point where the
lateral from which they receive thelr water takes out from bthe
malin canal., In other words, had the plaintiff been receiving
his wakter through the maln canal, we feel that he would only be
1lia®le for his proporuvion of the maintenance charges down to

the volnt of general delivery in sectlion 12, end inasmuch as his
risht Lo ruuﬁivu the water at the point of general delivery has
been changed or exchenged for'a right to receive his water through

the Provo Pench canal, 1t seems to the Court, and we so hold, th

the plainbiff 1s only llable to be charged for his pro rata of the

expenses of maintenance down to the point in the Provo Bench canal
where he recelves hils water into the laterals of the Provo Bench
canal », which we undersband is referred to in the evidence ags the

dividing gate between the Prove Bench canal and the North Union




Counsel for the defendants will prepare findings~-of-

facts, conelusiong=-of-law, and deoree in accordance with the

suggestions hereln made, and submit them to.the Court and op-

nosing counsel .

R
Dated this Z iz @ el o G 1D, 1927,
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4N THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT IN

AND FOR UTAH COUNLY, STATE OF UTAH.

CALEB TANNER,

Plaintiff,
-V‘s—

PHROVO RESERVOIR COMPANY, a
corporation, PROVO RESERVOIR
WATER USERS COMPANY, a corpo-
ration, BLUE CLIFFS CANAL
COMPANY, & corporation,
NORTH UNION [RRIGATION COM-
PANY, a corporation, PROVO
+BENCH CANAL & IRRIGATION COM-
PANY, a corporation, T. F.
WENTZ, as Commissioner of
Provo River,

Defendants.
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IO CALEB TANNER, the above named plaintiff, and to Messrs.
A, B, Morgan and M. R, Strawi- hig attorneys: -

You and each of you will please take notice
that on Saturday, the tenth day of December, A. D. 1927,
the l'indings of Fact, Conclusions of Law, and Decree in the
abbve entitled action were signed by the Judge who tried the
sald cause, and are now on file in the office of the Clerk of

sald Court.

O Ol con

/ !

" ATTORNEYS IFOR DEFENDANTS. g

Copy of the above Notice received this 10th

day of December, 1927.

ATTORNEYS FOR PLALNTIFRS
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IN THE DISTRICT COURT OF THE FOURTH JUDIC IAT DISTRICT, IN AND
FOR UTAH COUNTY, STATE OF UTAH.
——————————————— 000-=-=~-m

CALEB TANNER,

~—

Plaintiffy NO. 6346 Civil.
—vs—
FINDINGS OF FACT, AND
PROVO RESHRVOIR COMPANY, a cor-
poration, PROVO RESERVOIR WATER
USERS COMPANY, a corporation,

SLUE CLIFPFS CANAL COMPANY, & cor-
poration, NORTH UNION IRRIGATION
COMPANY, a corporation, PROVO BHNCH
CANVAL & IRRIGATION COMPANY, & cor-
poration, T. I'. WENTZ, as Com- s
migsioner of Provo River,

CONCLUSIONS OF IAW.

~ee %t a8 ~__ ee ~_~0¢

~ e o wt ~__ea

Def'endants.

The above entitled action ceme on regularly for hearing
on the 30th day of January, 1927, and the hearing finally concluded
on the 24th day of February, 1927. The hearing* was vefore the court
BLtting without a jury, the Hon. George P. Parker, judge presiding,
the plaintiff being represented by A. B. Morgan and . R. Straw,
lisguires, the defendant Provo Reservoir Company, being represented
by A. C. Hatch, Booth and Brockbank, the defendant Provo Reservoir
vater Users Company being represented by A, J, Hvans and Martin 1.
Larson, Wegquires, the defendant Blue CLiff Canal Company, being repre-
gented by A. C. Hateh and Booth and Brockbank, and the defendants,
North Union Irrigation Gompany, Provo Bench Canal and Irrigation
Company, and T. F. Wentz, &s Commissioner f Prove River, disclaimed
any Interest in the result of the said action, -

The Court having heard the testimony of the witnesses for
all of the parties and examined the documentary evidence presented,
hela the matter for consideration and finally on the 8th day of
April, 1927, rendered its opinion thereon, and pow being fully ad-
viged in the premisges finds the following facts, to-wits-

ls That all of the defendants a.pearing adnit the allega-
tiong of the complaint, numbered from 1 to Doy el diieteyal 7 gy 75T ehibil
inclusive, and the Court finds said allegations to be true, and they
are as follows: = '

L. That at all the times herein mentioned Provo Reser-
voir Company was, and now is, a corporation, duly organized
and existing under aad by virtue of the laws of the State of
Utah, That ever since on or about the22nd day of July? 1924,
Provo Reservoir Water Users Company has been, and now is a
corporation, duly organized and existing under and‘by_v%rtge
oft the laws Bf the State of Utah. That each of said defend-
ant corporations Provo Reservoir Company and Provo Reservoir
Water Users Company are and were organized for the general
purpose of acquiring water rights fgr ir;igation and other‘
purposes and for distributing and disposing of the same and
for the further purpose of acquiring, owning, using, control -
ling, superviging and operating water. water.rlghps, water
right projects, and also reservoirs, dgms, diversion works,
canalg, laterals and other works uged in connection with

water right projects.
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2. That at all the times herein mentioned the defendant
Blue Cliff Canal Company was, and now is, a corporation,
duly organized and existing under and 0y virtue of the laws
of the State of Utah, and said corporation was organized for
the general purpose of acquiring, ovning, controlling and dis-
tributing water for irrigation and other purposes. That said
defendant corporation owns or claims to own some rignt, title
or interest in and to the marticulsar reservoirs, canals, di-
verting works and irrigation system hereinafter mentioned =znd
described.

3. That the defendant North Union Irrigation Company at
all the times herein mentioned wag, and now is, a corporation,
duly organized and existing under and by virtue of the laws
o’ the State of Utah, and saic corporation was organized for
tiie purpose of acquiring, owning, controlling and distributing
water for irrigation and other purposes. hat sald corporation
owns or claims to own some right, title or interest in and to
the particular reservoirs, canals, diverting works and irriga-
tlion gsystem hereinafter mentioned and described.

4, That the defendant Provo Lench Canal and Irrigation
Company at all the times herein mentioned was and is a corpo-
ration, auly organized and existing under and Dy virtiie of the
lews ol the State of Utahs that said corporation was organigead
ror the purpose of acquiring, owning, controlling and distri-
puting water for irrigation and other purposes. That said de-
renaant corporation owneg or claims to own some right, title or
lntprast in and to the particular regervoirs, canals, diverting
works and Lrrigation system hereinafter mentioned ang described.,

9. That the detendants Provo Reservoir Company, a corpora-
vion, Frovo Reservoir Vater Users Company, a corporation, ilue
CLILY Canal Company, a corporation, North Union Irrigation Com- .
puny, & corporation, and Provo Bench Canal and Irrigation Com-
pany, & corporation, euach has its orffice and principal place of
buepiness in Utah County, State of Utah, and all of said defend-
ant corporations are residents o Utah ¢ ounty, State of Utah.

7« That on or about the 4th day of August, 1909, one Jens
C. Jengen made and entercd into & certain contract and agree-
ment with the sald defendant Provo Reservoir Company, a copy
& which pald contract is hereto attached and marked!"Exhibit
A"s that sald contract was duly acknowledged so as to entitle
the same to be recorded, #nd the wame was afterwards towit: on
Aigust 16, 1909, duly recorded in the office of the County Re-
corder of Utah County, Utah, in Book 108 of lMortsages at page
305,

d. That subsequent to the date on which said contract was
made and entered into between said Jens C. Jeusgen and the Provo
geservolr Company said Jens C. Jengen did perform all thingq
required to. be pertformed by him thereunder and on or about the
29th day of November, L1918, sald defendant Provo Reservoir Com-
pany made, executed and delivered to said Jens C. Jengen a cer-
tein deed for water right, & copy of which is hereto attached
and marked "Bxhibit B."

9. That on or about the 22nd day of September, 1911, said
Jeng C. Jengen made and enterca into a certain contract and
agreement with the defendant Provo Reservoir Company, a copy
of which is hereto attached, marked "Exhibit C," that sala con-
tract was duly acknowledged so as to entitle the same to be
recorded and the same was thereafter on September 25th, 1911
duly recorded in the office of the County Recordgr of‘Utah
County, Uteh, in Book 126 of Lliortgages at Qage 690 ; tngt sub-
gegquent to the date of the execution of said contraqt ?etweon
gald Jens C. Jensen and the defendant Provo Reservolr Lgmpqny,
gald Jeng C. Jengen did perform any and all thin;s Fequxreu LQ
be serformed by him thereunder and on or about the 29th day ol
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November, 1918, said defendant Provo Reservoir Company made,
executed and delivered to said Jens G. Jensen a certain deed
for water right, a copy of which is hereto attached and marked
"Mxhibit D",

9%. That on or about the 28th day of December, 1912,
the cefendant Provo Regervoir Company made, executed and de-
Livered to said Jeng C¢. Jensen one certain deed for water
rL%ht, a copy of which 1s hereto attached and marked "Bxhioit
5,!

10, That the particular contract hereinbefore set out
and rererred to as Lxhibit A, was duly recorded in the office
ol the County Recorder of Utah Gounty, Utah, in Book 108 ©F
Mortgages, at Page 305 thereof on or about the 16th day of
August, 1909. That the particular contract hereinbefore set
out and referred to ag Dxhibit C, was recorded in the office
of the County Recorder of Utah County, Utah, in Book 126 of
liortgages at page 690 therecf on or about the 25th day of Bep-
tember, 1911.

1l. That sald Preambles and Resolutions of sald Provo
Repervolr Company for the year 1909 referred to in said deeds
containg the following, to-wits-

“Whereas, Provo Reservoir Company, a corporation is the
owner of certain water riguts and applications to appropri-
ate waters for irrigation purposes, described in its arti-
@les of Incorporation, and intends to secure other water
rights and interests in wddition thereto; which appropri-
ations, rights and interests it proposes to utilize for the
purpose ol furnighing a more adequate supply of water with
which to irrigete the lands described in the applications
to aopropriate water for irrigation, etc. above referred to,
together with other lands that are capable of irrigation,
with waters from Provo river, known as the Provo River sys-
tem; and whereas, in order to hold said water rights and
applications to appropriate waters, it is by law required
that the waters applied for and thereby covered, be utilized
ror the lrrigation of the lands described in the said appli-
cations therefor; and whereas in some of the applications
for spuid appropriations, large areas of land upon which it
Lg intended to use sald waters, are described; and whereas,
Lersons and parties, other than thig corporation, own the
land go descrioved, and upon which it is intended to use
sald waters, Lt becomes necessary, in order to apply said
water upon sald lands, that this company as the owner and
holder of gald water rights, and the owners of said lands
upon whicn it is to be used, enter into agreements and stip-
ulations, specifying the terms and conditions upon which
gsald land owners will! purchase and utilize said waters;"

12, That sald Preambles and Resolutions of said Provo Reser-
voir Company for the year 1909, following the part thereof herein-
before quoted in Paragraph 11 herein further containg the follow-
ing provigions, to-wits-

"Therefore be it Resolved, That this Company, by and through
its President, is hereby authorized and empowered on behalfi of
and ag the act and deed of this corporation to enter into con-
tracts in writing with such of the owners of the lands described
in said applications and the owners oif such other lands as may
be irrigated from gald system, as will subscribe for water
rights under any of the rights, or applications now owned anq
held by this Company and any other rights, apprgprlatlons, ox
interests which sald Company may hereafter acquire, to waters
for sald system."
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13. That said Preambles and Resolutions for said year
1909 contains the following furtuer provisions, to-wits-

"In order to convey the waters from the several points
of diversion named in said application, and from the
points where the Company kzs or may acquire rights, the
Company shall build a substantizl canal system, condist-
ing of reservoirs, earthen or concrete canals, concrete
or other substantial flumes, tunnels, and wood or steel
plpes, for the purpose of storing and conveying said waters
to a point located near the center of Section 12, in Town-
ship 6 Bouth, of Range 2 Bast, of Salt Lake Meridian, to
be known as the point of General Delivery."

"Thie Company agrees, that wnen the said contract price
for any of the sald water rights and the water rates here-
inbefore provided for, shall have been fully paid, and the
conditionsg by the Consumer covenanted to be performed, have
been complied with, it will execute to and in favor of
sald Consumer, his heirs and asslgns, a deed, conveying to
him, or them, the said water right, togethner with such pro
rata interest in saild system as his interest in said water
righta.shull repregent; aad therveafter, as to him, the annual
rates for maintenance and repair of the system hereinbeiore
provided for, shall ceuse, and he shall become an owner in
fee glmple of an undivided interest in said system to the
extent of the ratio which the number of acres and class of
right purchaged or acquired by him shall at such +time ORI
any suppequent time bear to the entire number of acres and
clags supplled with water from said system."

"The Company reserves the control, management, operation
uhd regulation of the said system until January lst, 1920,
after whieh time, such control, ete. shall be exercised by
tihose Interested in proportion to their respective interests."

14, That the Preambles and Resolutions of said defendant
Provo Reservolr Company for the year 1911 referred to in said
Bxhipit "U" containg a provision identical with that part of the
Preamble for the year 1909 hereinbefore set forth in Paragraph 11
herecof,

15, That the Preambleg and Resolutions of said defendant
Prove Reservoir Company for the year 1911 referred to in said Sxhib-
it "DY contains the following further provision,-

'"THERWIORE BE [T RESOLVED, That this Company, by and through
its President or Vice-President, thereunto hereby authorized,
enter into contracts in writing with suech of the owners of the
landsg dewscribvbed in saild epplications and the owners of such
other lands as may be irrigated from said system, as will sub-
geribe for water rights under any of the rights or applications
now owned and held by this Company and any other rights, appro-
priations or interests which said Company may hereafter acquire,
to waters ror sald system.! . -

"The Company agrees, thatv when the said contract price for any
of the sald water rights &nd tiie water rates hereinbefore pro-
v ded for, shall have been fully paid, and the conditions by
the Congumer, covenanted to be performed, have been complied
with, it will execute to and in favor of said Consumer, nis
heirg or assigns, a deed, conveying to him, or them, such pro.
rata interest in salid system as his (or their) interest in said
water rights shall represent; and he (or they) shall become
owner (or owners) in fee simple of an undivided interest in
sald system to the extent of the ratio whiqh thg numpe r OIJ~
scres and class of right purchased or acquired by him (or.cucm)
shall at such time or any subsequent time bear to the.entlre
number of acres and class supplied with water from sald system,
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Provided; that if such payment be made and such deed be issued
prior to the lst day of January, #. D. 1920, it shall not becone

operative abgolutely until after said date, znd the a nual
rates for maintenance and repair of the system hereinbefore
progideg goH shall continue until the said lst day of January,
K Dl EOR0

"The Company reserves the full and complete control, manages
ment, operation gnd regulatioh of the said system until Janusry
lst, 1920, after which time such control, etc. shall be exer-
cised jointly by the Company and those interested in proportion
to their respective ianterests.

16. That pursuant to sald Preambles and Resolutions of said

deflendant, Provu Reservolr Company for the years 1909 and 1911, said

defendant, Provo Reservolir Company constructed an irrigation system
congigting of reservoirs, canals, flumes, tunnels, pipes 2nd divert-
ing works for the purpose of diverting and conveying the waters by
it deeded as hereinbefore alleged to said Jens G. Jensen, and otner
holders of similar contracts and deeds from said defendant Provo
Regervoir Company to the point of -general delivery mentioned in

pald Preambleg and Regolutiong towite-

"To & point near the center of Section 12, Township
6 Bouth, Range 2 Bast of the Salt Lake Base and leridian,
in Utah County, Utah."

That sald defendant Provo Reservoir Company constructed
o canal extending from & point in Provo Canyon known as Heiselt's
Iln Utah County, Utah, thence down salid Prove Canyon on the south-
erly gide therecol to the mouth of said canyon, thence west across
Provo River and onto the bench on the westerly side of said Provo
Ldver near the mouth of sald canyon to a point approximately the
center = of Section 12, Township 6 South, Range 2 Bast, Salt Lake
Yage and leridian - gaid point being the point of general delivery
referred to and degeribdd in sald Preambles and Resolutions of said
defendant Provo Reservoir Company for the years 1909 and 1911.

That sald course of said canal is more particularly describec
we Lollows, to=wits:

‘Beginning at & point South 46°52' West XB@% 1320 feet
from the quarter corner petween Sections 5 and 6, Township
6 Bouth, Range 3 Hast, Malt Lake Base and Meridianj; thence
along a course south 43230' West 2510 feet, the canal curv-
ing wway from the course to the left reacning a maximum of
160 feet therefrom at a point 660 feet from the beginning
of the course; thence continuing the canal reaches coinci-
dence with the course at a point 1485 feet from beginning;
thence continuing along said course to its termination; thence

Bouth 34° West 3000 feet, the canal curving away from the
course to the left reaching a meaximum distance therefrom of
310 feet at a point 530 feet from the beginning of the course;
thence reaching coincidence with the course at a p01n§ 2245 ;
feet from ite beginning; thence along said course to 1its termi-
nation; thence :

Worth 80°30' West 1000 feet:; thence South 562 30! West
900 feet; thence West 2280 feet to the head of_the }on? Lat:.
eral being 630 feet West of the center of Sec tion 12, Township
6 South, Range 2 Bast of Salt Lake Base and lieridian, which
said point is the point of general delivery referred to.ln
the Preambles and Resolutions of the said Provo Resgrv01r
Company for the years 1909 and 19113 hergingbove_reie;reg 1401
and which said point is also the point of diversion Of,t“e‘,“ :
Iong Lateral from sald canal hereinabove specifically described.
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"17. That said defendant Provo Reservoir Company, subse-
quent to the execution of the said contracts with said Jens
C. Jensen, as hereinbefore alleged and described, entered upon
the duty of making delivery of the waters mentioned in and
represgented by sald contracts and deeds, copies of which are
hereto attached,- to a point near the center of said section
12 - the point of general delivery, and to the head of said
Iona Lateral for the use and benefit of said Jens C. Jensen.

2. The defendant T. F. Wentz now is and for many
years last past has been the duly qualified and acting Commissioner for
the distribution of the waters of the Provo River, distributed under .
the decree awarding the rights to the use thereof, in case o, 2888
Civil in this Court; that he ig ac ting under an order of appointment of
thig Court, and has active charge of the regulation and digtribution of
the waters of the said Provo River awarded by the said Decree; that it
is the duty Bf the said defendant, as such Commissioner, to control,
regulate and distribute waters of said Provo River, and to cause to Dbe
diverted from the main channel and. bed of the river the waters awarded
by the sald decree and to distribute the gsame to the various canals znd
diversion works of the parties included within the awards made by the
sald decree according to their respective rights as so awarded in and oy
the sald decree,

That the said Defendant T. F. Wentz, as such Commissioner,
has no duty or right to control, regulate or distribute any of the
wateres of the sald Provo River, except the waters adjudicated by the
sald decree, and to the parties thereto or their successors in int-
eregt,

3¢ That on or about the 2nd day of July, 1924, ertain.
holaers of' deeds from the defendant Provo Reservoir Company, identical
witi the deeds made and delivered to the said Jens C. Jensen (in terms)
and others, including the defendant Provo Reservoir Company, organized,
& corporation known as the "Provo Reservoir Water Users Company, "
which sald corporation is one of the defendants, appearing herein.

That neither the sald Jens C. Jensen, nor the plaintiff,
Caleb Tanner has assigned to said Provo Reservoir Water Users Company,
any of the water rights represente?® by the deeds, copies of which are
attached to the complaint herein, and that neither the said Jens C.
Jensen, noxn the plaintiff has authorized or directed the said defend-
ant Provo Reservuir Water Users Company to distribute the waters repre -
gented by the said deeds.

That the Provo Reservoir-Water Users Company, hes no
right, title or interest in the irrigation system of the Provo Res-
ervoir Company, except such interest as has been transferred to it
by the owners of rights in said defendant Provo Reservoir Company's 3
irrigation system, and such other interests as may have been conveyed
to 1t by the defendant Provo Reservoir Company.

That nelither of the defendants Provo Reservoir Company,
nor the ¥rovo Reservolr Water Users Company, has assumed nor attempted
to distribute or claimed the right to distribute, nor assumed the
right to direct the defendant T. ¥, Wentz in the distribution of any
of the waters conveyed to Jens C. Jensen, by Provo Reservoir Qompapy;
nelither has the defendant T. ¥. Wentz, assumed that the said aeyena-
ants had or have a right to direct him. as to the distribution of the
sald waters, except as hereinafter set iorth.-

4. That on or about the 3rd day of WYWarch, 1925, said
Jeng C. Jensen, by what appears on the face thereoi, made good and
suff'icient deedsg, and delivered the same to the plaintiff, w“eyeby
e gold and transferred tu plaintiff all his right, title and intercst
in and tov the water anda water rights, together with all otney rlghts
represented by the sald deeds so executed and delLycred‘to the sald
Jeng C. Jensen by the Provo Reservoir Company,mcogles‘oi whlgh a?e ten)
attached to the complaint and marked lLxhibite B, L and 4, and that the
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plaingiff has been claiming to be the real and actval owner of the
same ever since the said 3rd day of March, 1925, -

But the facts are that the saig deeds are controlled by
& contract made and entered into by and between the said Jens C.
Jengen and Maren Jensen his wife as first parties and the plaintiff,
Caled Tanner, second party, whereby the said deeds are to be final
only upon the condition that the said Caleb Tamner "shall succeed
in esgtablishing the delivery of said water by first parties conveyed
to second party hereto at the place provided in the saiad deeds of the
Provo Regervoir Company to the said Jens C. Jensen for the said A5
acres of Primary water right, to-wit,- at the point known as the
point of general delivery which is a point located near the center
of BSection 12, Township 6 South of Range 2 Hast of the Salt “ake
Base and ieriaian.

That no congideration passed from the sald Caleb Tanner
Lo the sald Jenp C. Jensen for the deed to the 15 acres of Primary
veter right, except an exchange by sald Tanner of the use 0y the
said Jensen of a like quantity of water to be delivered to said
Jengen for his use througli the Provo Bench Canal, pending litigation
by the said Tanner to establish a right to have the said 15 acres of
Frimary Water Right delivered at a point near the center of Section
L&, ws wbove mentioned, -

That the said contract between the said Jens C. Jensen
end lluren Jengen, firest parties and the said Caleb Tenmmer further
provides that "Second party hereto, (Caleb Tenner) may at any time
convey to Jens C. Jengen, (one of the first parties) water rights
laentical witnh the rights conveyed by first partyes to second
party or the equivalent thereof as herein provided if second party
phiall eptablish such right of delivery and on such conveyance said
pecond party shall be released from any and all obligations hereunder"
Unnd’ L

That by the terms of said contract. the sale and trans-
fer ol the sald 15 acres of Primary water right, by the said Jens
C. Jengen and hig wiie, Maren Jensen, to plaintiff. was, on the part
off pledntiff, only for the purpose of obtaining a right to bring an
uction ageingt the defendants to have said water right delivered at
the point of "General Delivery", and this being accomplished, to re-
turn to sala Jensg C. Jensen the water right originally conveyed to
him Tanner. a subterfuge, and that as to said Jens C. Jensen, if he
understood the terms of said contract, he was a party to the said
subterfuge, and,-

Y. That the plaintiff has not conveyed to anyone any of
the water righte and privileges deeded and transferred Lo the plain-
till by Jeng C. Jensgen, hereinbefore mentioned; and that the plain-
CLEE at all of the timee since the 3d day of March, 1925, has been
the conditional owner of said water rights, as hereinabove set forth;
and that sala Jens C. Jensen was, by the sald deeds issued to him
by the defendant, Provo Reservoir Company, & joint owner with sald
Provo Reservoir Company in the irrigation system of.derendant, Provo
Reservolr Company, from its upper sources to the points near the
center of Section 12, Township 6 South, Range 2 East, Salt dake
Meridian, at the time of the execution of the deeds for the twenty
and one-third acres of water right, conveyed by said Jens C. Jensen
to the plaintiff herein, but that said interest‘of said Jens C.
Jengen km was specifically limited to capacity in thg qanals and
pipe lines of the said Provo Reservoir Company, sufficient to con-
vey and deliver the gaid twenty and one-third.acres of water \
right to the point of "General Delivery" hereinabove mentioned; and
that salid water was delivered to sald Jens C. Jensen\at sald_pg;nt.
in the Iona lLateral, which salid Lateral was owned and con}ro{lﬁd ?y
the said Jens C. Jensen and others receiving Waper from tng oﬁignﬁ—
unt Provo Reservoir Company, and owning land lying below the Noxt
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Union Canal end in the district irrigated by water diverted from tue
Provo River through the Provo Bench Canal, -

6. That by reason of the great length, cost of construction
and maintenance of the said Iona Lateral, and the great loss by
Seepage and evaporation of the water in said lateral, the owners and
users thereof asked the Provo Reservoir Company to make arrangements
to deliver the water contracted for by them through the Provo Bench
Canal and Irrigation Company's canal, which said canal diverts water
from the said Provo River at a point on the right bank of sald river
about two miles below the intake of the sald Provo Reservoir Company' s
main canal, through which the plaintiff now claims the right to flow.
the sald twenty and one-third acres of primary water right.

That during the year A. D, 1915, the said Provo Reservoir Com-
peny had made contracts with diverg persons flor rights to the use of
the water of Prove River for lrrigation purposes, amounting to approx-
imately forty second feet, among vhom was the said Jens C. Jensen,
grantor of plaintiff, for the twenty and one-third acres of water
right mentioned in plaintiff's first cause of action, said water
right to ve delivered to the sald Provo Reservoir Company's grantees
through the Iona Lateral aforesald, or through the Provo Benci Canal,

7+ That on or about the 20th day of December, A. B. GG
tee plaintiff herein having, by court cection in this court being
Civil Action No., 1117, obtained & finsl decree authorizing him to
enlerge the canal of the Provo Bench Canal and Irrigation Company
to the extent of ten second feet capacitys the said Provo Reservoir
Company, after having counselled with the plaintiff herein who was
then seting as 1ts counselor and adviger in all matters relating to
the dlvergion and distribution of waters contracted for by it to
the users thereof; and after being advised by the plaintiff so to do,
entered into an agreement with the Provo Bench Canal and Irrigation
Company, to convey the quantity of water theretofore used and there -
at'ter to be used by sald Provo Reservoir Company's vendees, through
the aforesguld Iona Lateral, to be carried through and delivered to
the pald vendeed through said Provo Bench Canal and Irrigation Com-
peny's canal. And that <bheraeafl ter, and so long as the water con-
Lracted for by sald Jans ¢, Jengen was used by the said Jens C. Jen-
sen, Lt was delivered to him through the said Provo Bench Canal with
his wecquiescence and congent and at his instance and request; and that
sala twenty and one-third wores of water right to which the said
Jeng C. Jensen was entitled wis delivered into the said Provo Bench
Convl and Irrigation Compeny Cenal under the arrangements made by
Provo Reservolr Company with the Provo Bench Canal and Irrigation
Compuany, =

8., That in the year &, D. 1916 the said Provo Regervoir Com-
puny, by reason of ltsg vendees as aforesaid, having requested.lp\to
deliver the water to which they were entitled, through the sa}d'krgYe
Bench Canal and Lrrigation Company's canal, joilned with the plaintifi
herein und entered into an agreement with the said Provo Bench anal
wna Irrigation Company to enlarge its canals, 80 that salg_grqvg Reis=
ervoir Company would have a carrying ceapacity therein sufficient s
to supply water to those with whom it had contracteq and Wnprha§‘0?l%~~
inally hed their water delivered to them.through sald Iona_Latelf%i)ana
that on its part the sald Provo Reservoir Company made ga%d.en¥?;ga-
nent and in so doing expended approximately w25,090.0031an9<the199¥
ecquired o right to flow the said water through @ne 3qlu Cdpa};_b%? ]
saild users including the said Jens C. Jengen having gacp.and‘alf'mﬁag
arraungemnents with the sald Proveo Bench Capal and IrylgapLon Lqmp@?;w
ano North Union Irrigation Company to dellve? and digtribute YQ }1$? ‘
at their several private laterals, the quantity of watgr toqwhfcu vgeg
were severally entitled; and that during each and ever§‘y?aa ?L?ggqt. '
1916 the 15-1/3, and ever since the year 1918, the ?eTaL§t2%>)”;3122
of water rightyg to which the said Jens C. Jengen was Lnti*l;te;vd i
vhich the plaintiff claims he is now ent%t%ed{ has ??inf;%”fvovénncs—
the Provo Reservoir Company, the Board of Control, and the ¥
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ervolr Vater Users Company into the Provo Bench Cangl Company®s canal
for tne use and venefit of the said Jens C. Jensen or his successor
Dr successors in interest. HExcept, that during the year A. D. 1926,
the salid water was delivered to the plaintiff herein into the Iona
Canal through a sgpecial order of thisg court to the said T. ®. Wentz
Commigsioner, said order beirg qualified by the court, providing

that 1t should not in any manner prejudice any of the rights of the
parties interested in thig action,-

9., That the gald Iona Canal Lateral was a lateral from the
Provo Reservoir Company's main canal, and was constructed, owned and
regulated by the pergons, including the said Jens C. Jensen, who .
nela contracts witih the Provo Reservolr Company for the sale and pur-
chnupe of water rights to be delivered through its irrigation system,-

10, That immediately after the Provo Reservoir Company arranged
with Frovo Bench Canal and lrrigation Company to convey and deliver
through ite canal the water formerly delivered at the intake of the
Ltona Canal Lateral, &g above mentioned, the owners of said lateral
including the said Jeng C. Jengen, the plaintiff's grantor of the
twenty and one=third acreg of water right claimed for him by plain-
tife, abandoned gald l[onea Lateral and it wag soon filled in, its
flumes and gates removed and degtroyed, and it has not been used by
the sald Jeng C. Jengen at any point above the Provo Bench Canal and
Lbes Laterals wl any time since,- its abandorment as aforesaid.

11, That the twenty and one-third acres of primary water
rlpht, olaimed by plaintiff in the first cause of action herein, was
upolkied upon und for the ilrrigation of the lands of the sald Jens C.
Jenpen, situasted in Bection 22, Township 6 South, Range 2 Kast. Salt
Lake Base and lMeridian, all of which lie to the south of the Provo
PBench Canal end its laterals, and said water was continuously used
upon paid lands from the date of the contracts for the purchase there-
of, between the sald Jens C. Jensen and the Provo Reservoir Company,
co shown by plalntiff's exhibits YAM YC" and "B", attached to the com-
plaint, until the sale thereof by the sald Jens C. Jensen to the plain-
tif'f, and all thereoi were digtributed to said Jens C. Jengen through
Provo Bench Cenal, each and every year and vere delivered for his
uge, as wlorepalid,since A. L. 1916, except in 1925 and 1926, And
thot ive acreg thereoi were distributed to him throug: sald Canal
from the time of his purchage thereof, November 29th, 1918, until his
pe.le to the plaintiff on the 3d day of March, 1925, and that in 1925
and 1926 under the ordexr of the court. hereinabove mentioned, the
whote vl sald water was distributed to the pla{ntiff through Provo
Reservoir Company's main canal; and during 1929, thg or@gr qf thg :
Gourt having been made, after the tickets for the distribution of the
suld water had been lssued, the quantity of twenty &and one-third acres
of water right wes delivered to both plaintiff and to the sald Qens
¢. Jensen, through the Provo REnshxf@anax Reservoir Gompany' s main
canal to plaintiff, and through the Provo Bench Canal to said Jens
0. Jensemn,=

12, Thet the said Jeng C. Jengen, plaintiff's grantor, and
the plaintiff, at the time Provo Reservoir Company entered 1nt9 agree-
ment with the Provo Bench Canal and Irrigation Company, to en}urge
e Provo Bench Canal, knew the purpose and reagons of the deiondgnt,
Provo Reservolr Gompany, for making such enlargement, wnd phat gaid
pProvo Regervolr Company was expending large sums of money iorqthéf
purpose of enlarging galid canal for the use'unq“peneilp of t?e s§%d
Jens ¢. Jensen and others, and that the plgxntlii wias iroT pge year
1915 until the 3lst day of December, 1920 in the employ?oiwtne“;?xu
vrovo Regervoir Company, and that all the eplargement of tne(sa;i)
Provo Bench Canal was made under the direction, contrquizd %dx};z -
of the pleintiff herein, end that the purposes ané_oDJO% MtOItgg .
largement by sald Provo Rese;voir Qompany werg wg;} k?own 0 I )
tiff from the year A, D 1910 until the present tlume,

A S/




= L0}

13, That in case No. 2088 Civil, filed in this court on the
2nd day of May, A. T. 1921, wherein the water rights of thne defend-
ent, Provo Reservoir Company, and those holding or claiming by, through
or under the said Provo Reservoir Company, were adjudicated, determined
and awarded to the persons entitied thereto, paragraph 116 is as followss

"It is further ordered, adjudged and decreed, that for
the purpose of maintaining the volume of flow of Provo River
avallable for use of the parties, and to maintain to the par-
ties hereto the respective rights herein awarded and decreed,
none of the parties shall change the place of use of said
water so as to cause the seepage or darainage therefrom to be
diverted away from the channel of said river; or canals, or
from the lands heretofore irrigated thereby." '

14, That the sole purpose of the plaintiff in purciasing the
twenty and onethird acres of water right from the sald Jens C. Jensen
was that he might attempt to acquire the right %o change the place of
use thereof, and divert the same through the plaintiff's main canal
and thereby acquire rights that had been forfeited and abandoned by his
predecesgor, Jeng C, Jensen, and at the same time seek to acquire other
interests in sald main canal of Provo Reservoir Company, never owned
or claimed by the gald Jens C. Jensen, anc to seek to obtain a tenancy
in common with the defendants, Provo Reservoir Company and Provo Reser-
volr Jeter Users Company, in the main canal of the Provo Reservoir Com-
pany's Llrrigation system, and particularly to wcguire .uch tenancy in
common iLn ite headgates, canals, tunnels and pipe line, from what 1s
known ag the Heiselt Dam, referred to in paragraph 16 in the first
cause of mction in the complaint herein; that such rights can only
be obtained by change of the place of use of the sald twenty and one-
third acre water right, and an esbandonment of the right acquired by
derendant, Prove Reservoir Company, to flow sald twenty and one-third
weres ol water right through the Provo Bench Canal, and that by the
provielon of suld paragraph 116 in the decree in case No, 2888 civil,
bhe soeld Jens C. Jengen and the plaintiff as his successor are pro-
hivited from changing the place of use of sald water,-

LY. The court further findsg: That by the sald preaubles, reso-

Lutions and conveyances of the Provo Reservoir Company, that it was not
tne intention of the defendant, Provo Reservoir Company, to guarantee
to purchasgers from it the delivery at any one time of any actual amount
of wabter: that the evidence in the case shows that the rights of Provo
Regervolr Company, which are referred to in the preambles and resolu-
tions congilet of certain rigats in second feet in the Provo River
Oystem as well as certaln rights in aecre feet stored in certain reser-
vol=g at the head of the Provo River System; that thiese rights do
not contemplate the existence, in any particular season, of the actual
anount of water in second feet or acre feet, but rather that said _
righte are bused upon the exigtence of said water in second feet and
acre feet during what was termed in the evidence as the normml season.
Thet measurenents have been made from time to time over & period of
years, and a determination made of the actual quantity of wqter aur-
ing the average or normsl season. That on these determinations, thneory
ana busis the decree in what is referred to often in this court as
Cause No. 20008 Civil was made, and the water rights awarded thereny ure

bused on these average or normal rights, and that the sales of the
gefendant, Provo Regervolr Gompany, will furnish sald water to pur=
chosers of primery rights at a duty of not more than 150 acres per
gsecond foot out of its waters of Provo River proper, or to turn down
from its reservoirs righte sufficient water Lor that purpose. That
the Provo Regervolr Company has no right to sell beyond 1t8s aggyegutc
smount of second feet and acre foot rights, ad defined in what'Ls re-
ferred to as the quantity of water in a normal season, particularly
defined in the decree in case Wo. 2888 Civil, and that Qlalntlit';
proportion of the uvailable water under sald rightg would be"as his
nunbers of acres is to the total quantity ol the rights as aDovgﬂQef
{ined, That whenever the waters in sald system shall not be sgilLCL?np

to furnisnh the owners of the rights of primary water under gald S{?umi

with a duty of 75 acrves to the second foot, which is the least duty
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of water permitted under and by the preambles and resolutions of said
Provo Reservoir Company, the owners of high water rights under said
system will be entitled to no water, and that thereafter the remain-
ing water in sald system is to “e distributed pro-rata among the
owners of primary water right until the duty reaches 150 .acres per
second foot, which is the maximum when the water is in said system
to supply them at that rate,-
y further

16. The court/finds that the irrigation system of the defend-
ant companiesg has been of an evolutionary nature; in other words that
it nag been rebuilt, added to, and engarged from time to time as the
derendant, Provo Reservoir Company, has acquired other and addition-
al water rights; that the expenses of such additions and enlargements
have been puld for out of the funds of the sald Provoe Reservoir Com-
pany, and that such enlargements (which of course include any unused
capaclty now in sald flumes and canals) were pald for entirely
out of the funds of the Provo Reservoir Company, and that neither
the pleintif'f nor hils grantor contributed in any way to its up=build-
ing or construction, gnd Lv appears rrom the evidence, that before
the sald lrrigation syestem 1s completed that it will be necessary
to rurther enlarge the canals aund increase the carrying capacity of
the plpe linegs ol the celendsnts ln order to provide sufficient carry-
Ing capaclty for the water now in the process of development, and the
completion of the appropriations of water already applied for by said
def'endants.

i?. That the roregoing findings wpply to each of the causes
of aotion set forth ln the complaint in so far as the same can be
made woplicable thareto,=

18, Am to the second cause of wetion, in addition to the fore-

going f'indinge applicable to sald pecond cause of aoction, the court
finde that the plalntiff ie the owner of 2,952 second feet of water

of the Provo river which gald waters were decreed to John DeGrey
blxon in the decree In the above entitled court in that certain ac-
Llhon No. 2888 Qlvil; that sald 2.92 pecond feet of water at all times
sinece the entry of sald decree has been and now i8 "Transferred
Water" ap defined in Subdivision "A" of peragraph 133 end that the
pold decree provides that sald 2,92 second feet of water is water
that the owner thereof has the right to divert and flow over the Olm-
ptono Dam in Prove Canyon, Utan County, Utah, and that the owner
Lhercot has the right to divert the same from Provo Rlver at & point
near the mouth ol Provo Csnyon, =

19, But as to the saild 2.92 second feet of water the plain-
LLCf has no right or interest in the canal of the ¥rovo Reservoir
Gompuny into which water is diverted at a point in Provo Canyon
known e the Heiselt DLam, and that sald water has never been diverted
utb seld point ana through sald canal, cxcept during guch pimes ap
the same was by the pluintiff leased t0 the Provo Reservolir Company
from year to year tor irrigation purposes, @t which t}meg §pe
aefenaunt, Provo Reservolr Compeny, did divert the said 2,52 second
feet of water into its mein cenal, and distributed the game to)}ts
grantees of water right using water upon land lying above the Provo
Bench Canul enda ites laterals,=

20, That the plaintiff in connection with the defeudanpz .
Prove Reservoir Company, made an enlurgemgnt 0L thg Provo Bepcn”C@ng}
and Irrigation Company's canal, the capacity of sald enlargemeqL'uqlg
spproximately 190 second feet; that said_enlgrgement waa_muQeﬂ{Qr the
ourpose of conveying all of the water pelonglnx to the pluin?+{1‘r”
and the said John DeGrey bixon from the Provo R,ver”throu@n Salu.bwndl
and for use upon lands lying below the sald Provo Benc@ anal, and
thet could be irrigated from water diverted from the 3g1d quvo tr
River by and through sald Provo Bench Canaly that thg Lptergitaugf e
peveral parties in the said enlargement were, %t thg %1mef}‘+Y}F s
made, 4/9 to the Provo Reservoir Company end 1/5 to thclp%?}?; {f]V
the seid John DeGrey Lixo njy that gaid enlargenent was suffilclently




Silicy

completed in the year A. D. 1916 to have a capacity sufficient so

that the interests therein of the plaintiff would convey all of the
vater rights of the said plaintiff to the waters of Provo River to the
lands to be irrigated tnereby:; and that the plaintiff in construct-
ing the enlargement of the said Provo Bench Canal did so in order

to obtain & right therein, through which to convey waters oif the Provo
River to the use of which he had a right, including the saida 2.52
second feet mentioned in said second cause of action; and that 1f he
ghould acquire & right to, and flow the saild 2.52 second feet of
water through the main canal of the Provo Reservoir Company, divert-
ing the pame &t a point on the Provo river known as the Heiselt Bam,
he would necessarily abandon the right already held by him to divert
sald water irom the sald River into the Provo Bench Canal at a point
gome two m.les below the said Heigelt Liam,-

21, That the defendants and each of them assert and claim
that the plaintiff has no right to any unused capaclty in the main
cunul of the Yrovo Reservolir Company for the purpose of flowing
through tlie sald canal the sald 2,952 second feet of water, and also
assert and elaim that the plaintiff has no right to use any unused
cupacity of sald maln canal of tue Provo Reservoir Company's Provo
River Irrigatlion Bystem, for flowing any water tihrough said canal
witnout the conpent of the defendants and upon such terms as mey oe
{'ixed by the defendant, Provo Reservolr Company; and that the de-
fendent ©. ¥, Wentz, ws water commisgioner, has refused and now re-
fuses and will continue to refuse to divert any of the said 26 52
second feet of water into the main canal of sald Provo Reservoir
Company's Frovo River Irrigation 8ystem, until such a time as the
plaintif shall wequire a right in the sald main canal by which to
low the said waters through the saild canal,-

The court further finds that as to said 2Lhz second fleet of
woter the sald 0. B, Wentz, as water commissloner, has control and
puperviglon thereof, but that such control and supervision does not
extond to or vest in T. . Wentz the right of eminent dom&in nor the
elght to quiet title as between the claimants of ditches, canals,
plpe lines, ete. and to then appropriate to the use of the party in
whom he may determine the right to be the use of the same, and that
under the facte and clrcumstances, &as they appear to be from the evi-
dence in this motion, the sald T. F. Wentz did not wrongfully refuse
to conform to the reguirements and demands of the plaintiff when he
refused to divert sald R.92 second feet of water into the main canal
off the Provo Resefvolr Bompany's Provo River Irrigation system.

AS TO THE THIRD CAUSE OF ACTION THE COURT FINDS:-

1. That the defendant Provo Reservoir VWater Users Company is
o corporation formed by pergonsg many or practically all of which, at
the time of the formetion and organization of sald corporation were
owners of water or water right under deeds from the Provo Reservolir
Company for acres of water right, uhder deeds condltioned by the Pre-
ambles and Resolutiong of sald Provo Regervoir Company for the years
1909 wnd 1911, wund that sald Preambles and Resolutions are as set
forth in the finuings heretofore herein set forth, and that the sald
Provo Reservolir Company was the ovmer and holaer of sufficient water-
ripghts to supply the 20—1/3 acres of water represented by the deeds it
igsued to the salid Jeng C. Jensen, including the deed isgsued and de -
livered to him on the 29th day of November, 19138, -

And that said Provo Reservoir Company at all of sald times
owned sulficient water to supply the said Jeng C. Jensen with &
quantity of water to irrigate the sald 20—1/3 scres with a duty, dur-
ing tue high water season of 7% acres per secornd foot oL Waltemr, =

But the Court further finds that the salid Jeng C. Jensen,
under the swld deeds and Preambles and Resdlutions was not entitled
to any other or less duty during the high water then that of 7H acres
to the second Loot of water; that he was entltled only to Wlals Quﬁy
get Torth in said Preamples and Resolution for Primery water ngnt,
which should not at time be ontitled to more water than one secondj
foot for 7% acres, which wag increased to 190 acres for euch secona
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foot of water, after the high water users were cut off and received no
water whatever;- and that under the said Preambles and Resolutions the
sald Jens C. Jensen, was at no time entitled to more water than a 75
acre duty per second foot of water.

2. That said Provo Reservoir Company after the issuance of the
deeds to sald Jens C. Jensen, issued many deeds and contracts of like
character to Exhibits A ana C, attached to the comlaint, the number

approximating 750, and that practically all of the. deeds so issued by the

sald Provo Reservoir Company as aforesaid, have been assigned to the
defendant Provo Reservoir Water Users ‘Company, in exchange for one
share of the paid up capital stock of the said Provo Reservoir Water
Users Company, of the same class, as the deeds conveyed, that is for
Primary Acres of water right represented by said deeds, one share of
Full ater right for one acre of Primary Water as conveyed by said
deeds, and one share of Harly water right for one acre of High Vater
right as conveyed by said deeds, and other water rights as conveyed
by such deeds as were issued by sald Provo Reservoir Company, accord-
ing to kind of water right specified therein -

that in order to induce the purchasers of water right from the
sald Provo Regervoir Company to become members and stockholders of the
sald Provo Reservoir Water Users Company, and thereby to avoid dis-
putes end controversies and to place the whole of the water sold by
it under one management and control, the Provo Reservoir Company has
conveyed to all of the users and consumers of water under its deeds who
have joined and become members of the said Provo Reservoir Water Users
Company and stookholders thereof, water sufficient to give to said
ugers a different rate of duty of water, thereby enlarging their water
right to a minimum rate of 100 acres to one second foot of water, in
lieu of 150 aores for primary acres to one second foot of water as pro-
vided in pald deeds, -

And that therefore the one share of capital stock of the said
Yrovo Hegervoir Water Users Company, which represents one acre of
water right, is of greater value as an irrigation right than is one
acre of primary water right under the said deeds;-

And that the title and rights of the plaintiff under the said
deeds has not been slendered wrongfully or in any manner.

&8 to the malntenance charges to be paid by the plaintiff on
the 20=1/3 sores of Primary water right, the Court finds, that under
the contracte with Provo Reservoir Company by and through which the
plaintiff oclailme sail water right, the plaintiff should pay the pro-
rata cost of the maintenance of the entire irrigation system of the
defendants down to the Heiselt Dam in proportion to the entire amount
of water distributed through the said Provo River irrigatiop system;
and in addition thereto, that the plaintiff, his heirs, assigns, and
puccessors in interest, should pay the pro-rata cost of maxptaining ;
the Provo Bench Canal and of diverting into and conveying through and
distributing therefrom the water represented by the said 2071/3 acres
of Primary water right, in proportion to the cost of maintaining saild
canal and of diverting, conveying, and diet?ibuting all of the wate;s
distriouted by the defendant through the sald_canal of the Provo Bench
Canal and Irrigation Company. But the Court finds that neither the
plaintiff nor any of his heirs, assigns, or successors in interest
gshould be required to pay any portion of phe gosts connectgd WIth‘ .
thie maintenance or operation of, or distribution of water from what is
gometimes called the main canal of the defendants, beginning at the
Heiselt Dam, and extending down Provo Canyon, and on to and across
Provo Bemch, and therefrom into Salt Lake County.
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CONCLUSIONS OF LAW.
As conclusions of law from the foregoing facts, the court finds:-

1. That the defendants Provo Reservoir Company, Provo Reservoir
water Users Company, and Blue Cliffs Canal Company, all corporations, are
entitled to judgment and decree herein, declaring and determining, that
the plaintiff has no right, title, interest, claim or demanad of, in or
to that portion of the Provo Reservoir Company's Provo River Irrigation
System, designated in the pleadings and known as its "Main Canal" from
the point of its intake at what is known as the "Heiselt Dam" in Provo
Canyon, Utah County, Utah, to its termination at what is designated in
the pleadings and known as the "Point of General Delivery," which is a
point on said lain Canal situated near the center of Section 12, in
fownship 6 South, of Range 2 Hast, Salt Lake Base and Meridian, and that
plaintiff has no right to flow any water in or through said Main Canal,
except by and with the consent of the defendant Provo Reservoir Company
first had and obtained;-

2. That by sald decree the plaintiff, his heirs, successors,
agents, employees, and assigns, should be enjoined and restrained forever,
from setting up or claiming the right to flow water in or through the
sald main canal by reason of ownership of the 20-1/3 acres of Primary
water-right, conveyed by Provo Reservoir Company to Jens C. Jensen, or
by reason of being the owner of the 8.52 second feet of water awarded
to plaintiff's predecessor in interest, John DeGrey Dixon, in case No.

238 » Ln this court, made and entered on the 2nd day of May, A. D.
1921,

3« That by sald decree it should be adjudged that plaintiff has
no cause of action againgt the defendants or either of them, on his
third cause of action; and that plaintiff is not entitled to = duty of
water at any time, by reason of the Preambles and Resolutions of defend-
ant Provo Reservolr Company, and the deeds executed by the said defendant
to Jens C, Jensen of less than 75 acres to a second foot of water, which
may be anreasedlae provided in said Preambles and Resolutions to 150
acres to u second foot of water.

4, That by sald decree it should be adjudged that one: share of the
Full water Right stock of the defendant Provo Reservoir Water Users Com-
pany, is of greater value as a water right, than is one acre of Primary
water right, conveyed to the plaintiff's predecessor Jens C. Jensen, by the
defendant Provo Reservolr Company, and that there has been no slander of
the plaintiff's title by either of the defendants, as alleged in the com-
plaint or otherwise,-

5« That by sald decree, it should be adjudged that as to the 20~1/3
acres of Primary water right, the plaintiff should pay the prorrata cost
of the maintenance of the entire irrigation system of the defendants dowm
to the Helgelt Lam in proportion to the entire amount of water distrabuted
through the saild Provo River [rrigation System, and in addition thereto,
that the plaintiff, his heirs, assigns, and successors in interest, should
pay the pro-rata cost of maintaining the Provo Bench Canal and of divert-
ing lnto and conveying through and distributing tnerefrom the waters rep=
regented by the sald 20-1/3 acres of Primary water right, in proportion
to the cost of maintaining sald canal, and of diverting, conveying, and
digtributing all of the waters distributed by the defendant through the
sald canal of the Provo Bench @anal and Irrigation Company. But the said
decree should provide that neither the plaintiff nor any of his heirs,
a8slipns, or successors in interest should be required to pay any portion
of the costs connected with the maintenance or operation of, or distri-
bution of water from what is sometimes called the main canal of the de-
fendants, beginning at the Heigelt Dam, and extending down Provo Canyon,
and on to and acrogs Prove Bench, and therefrom into Salt Lake County,

6. That by said decree it should be determined and adjudged that
the water Commisgsioner of this Court, appointed under the provisions of
the Decree in Cage Civil No. 2888, in this court,made and entered on the
2nd day of May, 1921, is under no duty to, nor is it his right to,
adjudicate the questions arising between the several claimants of water
by and under saild decree, as to their respective costs of malntenapce of
thelr respective canals and distributing channels, and the proportion

that each shall pay therefor, or the person to whom payment therefor
shall be made:
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7. That the defendants, Provo Reservoir Company, Provo
Repervoir Water Users Company, and Blue Cliffs Canal Company,
should be by said decree awarded their respective costs incurred
in defendding this action, to be paid by plaintiff herein, and exe-
cution therefor against the plaintiff, -

Dated this the 10th  day of December, A. D.1927.

Judge Presiding.
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IN THE DISTRICT COURT CF THE FOURTH JUDICIAL DISTRICT, IN AND

FOR UTAH CCUNTY, STATHE OF UTAH.

CALEB TANNER,

~— Y a0~
=3
(“)

Plaintifsf, 6346 Civil.
—vs-

PROVO RESHERVOIR COMPANY, a cor- 5
poration, PROVO RESHRVGIR WATER $
USERS COMPANY, a corporation, ) DECRSERER
BLUL CLIFEF CANAL COMPANY, & cor- g T i
poration, NORTIH UNION IRRIGAT ION )
COMPANY, a corporation, PRUVO BENCH :
CANAL AD TRRIGAT ION COMPANY, & cor- )
poration, and T, . WENTZ, s Com~ y
migsloner of Provo River, )

vefendants., 3

.‘-..--..-‘....000 ________

This cauge came on regularly for trizl on the 30th day of
Junuary, 1927, and was continued from time to time, until the
Finel hearing was concluded on the 24th day of February, 1927,
the hearing was had before the Qourt sitting without & Jjury, the
Honorable Geowge P. Parker, Judge presiding; the Plaintiff was
repregented by A. B, Morgen and M. R. Straw, Dsquires, the defend-
unte Frovo Keservolir Company end Blue CLliffs Canal Company, corpo-
retiong, were represented by A. . Hatch, Hsquire, and Booth and
Brockbank, the defendunt Provo Reservoir Water Users Company, was
repregented by A. J. Hvans and Martin 1. Larson, Hgquires, the
delenduntes, North Union Irrigation Conpany, Provo Bench Canal and
Lrrigation Company, corporations and 1. F. Wentz, as Provo River
Commigeioner, not being represented, they each having defaulted
anc digelaimed interest in the matters claimed by the complaint
herein,~ aund the court having taken the matter under advisement,
wnd. on  the 6H;€g&y'of April, having filed its written opinion on
the merits oi}%everal natters submitted by the pleadings, and af-
ter being fully adviged in the premises, having made and filed
herein its Cindings of fact and conclusions therean, in writing, -

NOV THERWEORE, in conformity with such findings'of Tact and
conclusiona of Llaw, :

IT I§ HEREBY ORDERED, ADJUDGED AND DECRERD, as follows, to-
wits =

L. That the plaintiff Caleb Tanner, has no right, title, int—_
erest, claim or demand, of in or to that certain canal, known a«s and
deplgnated in the pleadings herein as, "Provo Reservoir Company's
Main Cenal,' from the point of 1ts intake, at what is known as‘the_
"Helgelt Lam" in Provo Cenyon, Utah County, Utah, to ite termination
at what is known asg the "Point of General DLelivery," which is a point
on palid canal situated near the center of Section 12, Iownship 6‘
South of Range 2 Hagt, Salt Lake Base and lMeridian; and thap said
plaintiff has no right to flow any water into or through s&aid liain
Canal, except by and witih the congent of the defendant, Frovo Res-
ervolr Company first had and obtained,-

2. That the plaintiff, Caleb Tanner, his heirs, successors
ond assligns, and their agents, attorneys, and employees, be arna they
ana each of them are hereby enjoined and restrained forever, from
getting up or claiming the right to flow Watey in or thrgugh the .
gald Main Canal, by reagon of the ownersh%p_oi the 20—l/j acrop(oi
Primary water IRight, conveyed by the said Provo Reservoir Company,

164




ST 0}

to Jens C. Jepsep, or By reason of the 2.52 second feet of water award-
gd to the plaintiff's predecessor in interest, John DeGrey Dixon, by the
Decree of this Court made and entered in Case No. 2888 Civil, on the 2nd
day Of May, A- Do 1921"‘

o 3. It is further ordered, adjudged and decreed +that the
plaintiff, on his third alleged cause of action, has no cause of action
against the defendants or either of them; that the plaintiff is not
entitled under the deeds for the 20-1/3 acres of Primary water right,
conveyed by defendant, Provo Reservoir Company to Jens C. Jensen,
plaintiff'sm predecessor in interest therein, to a duty of less than
%9 acres to one second foot of water, at any time, which may be increased
to 150 acres to one second foot of water, as provided in the Preambles
and Regolutions -of the said Provo Reservoir Company, referred to in the
sald deeds: -

That one share of Full Water Right of the defendant,
Provo Reservoir Water Users Company is of greater value as a water right
than ig one acre of Primary water right conveyed to plaintiff's pre-
decesgsor Jens C. Jensen by Provo Reservoir Company, as the share of
Full wWater Right entitles the owner to a minimum of a 75 acre duty per
gecond foot, and a maximum of 100 acre duty per second foot, while the
acres of Primary water right under the deed from the Provo Reservoir
Company to Jeng C., Jensen entitle the owner thereof to no less duty
than 75 acres per second foot, which may be increased during any part
of the rrigation season to a maximum of 150 acres per second foot.

That there has been no slander of the plaintiff's title
to the 20-~1/3 acres of Primary Water Right by either of the defendants,
ag alleged in the Complaint or otherwise,-

4, IT [8 FURTHER ORDERED, ADJUDGED AND DECREED, that as
to the spald 20-1/3 acves of Primary water right, hereinabove in Para-
graph 3 mentioned, the plaintiff, his heirs, assigns, and successors
in interest, shall pay the pro-rata cost of the maintenance of the en-
tire irrigation system of the defendants down to the Heiselt Dam in
proportion to the entire amount of water distributed through the said
Provo River Irrigation System, and in addition thereto, that the plain-
tiff, his heirs, assigns, and successors in interest shall pay the pro-
rata cost of maintaining the Provo Bench Canal, and of diverting into
and conveying through and distributing therefrom the waters represented
py the pald 20-1/3 acres of Primary water right in proportion to the
copt of meintaining said canal and of diverting, conveying and dis-
tributing all of the waters distributed by the defendants through the
pald canal of the Provo Bench Canal and Irrigation Company, but it is
spec ifically provided herein that neither the plaintiff nor any of his
heirs; addlgns, or successors in interest shall be required to pay any
portion of the costs connected with the maintenance or operation of, or
digtribution of water from what is sometimes called the maln canal of
the defendants, beginning at the Heiselt Dam, and extending down
Provo Canyon and on to and across Provo Bench, and therefrom into Salt

Lake County.

5. 17 I8 FURTHER ORDERED, ADJUDGED AND DECREED, tha t the
Commissioner of this Court, appointed under the provisions of the
lecree of this Court, in Case No. 2888 Civil, made and entered on the
2nd day of May, A. D. 1921, is under no duty, nor is it his right, to
egtimate or determine the costs of the several clalmants of water right
undor said Decree in Case No. 2888 Civil, in the maintenance of the
geveral water systems, or to determine as'to whom any payments shall be

made therefor.

6, IT [8 FURI'HER ORBERED, ADJUDGED AND DECREED, thgt the
defendants Provo Reservoir Company, Provo Reservoir Water Users Qompany,
and Blue Cliff Canal Company shall have and recover from the plaintiff

i ive d disbursements herein expended, hereby taxed
the&r ORI cost? ggd %hgt execution may issue therefor.

at
Dated this the 10th day of _December AR DL RS
’ 7 ap o) ) ()




In the District Court of the Fourth Judicial District
of the :
State of Utah, County of Utah

: laintiff
' & il %Z Judgment Roll Certificate

Defendants

8 tha undersigred Clerk of the District Court of the Fourth Judicial District of the State
of \Eltak) in'and for Utah County, do hereby certify the foregoing to be a true copy of the Judg-
. mmtiontered in the above entitled action, and I further certify that the foregoing papers, hereto

e I;x'gwnﬁtule,.{he Judgment Roll in said action.
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IN THs DISTRICE COURY OF THE FOURTH JUDICIAL DISTRICT

T aNDE HORSUTAR S GuUR S, STATE OF UDAH.

Caleb Zanaer, i bl ot AT
N8 s L
Lt :\'\ ."'L';, ] g 5
Proves*egervolr Company, & corporation; Motion to amend
Lrovo Hdogervolr Water Users Company, Judgment ,

g corporation; Blue Clify Censl
Company, « corporation; North Union
Irvigation Yompany & corporsation
Erovo Bench Onnal & Irrigation Company
corporstion and 0,4, Wentz ag '
Commisstoner of Lrovo River,
bolendents,

-~

Comes now the plaintllf in the sbove entitled sctioen and
move: the ¢hove entitled Court to meke end enter an order in
vhe sbove entlcled ceuse amending the judgment herein entered
by @treikln, vierelrom that prrt thereoi which awurds costs
Lo the celendunts the rrovo Reservodr “Yompsny, Blue Cliff Cenal
Gompany and reovo sfegervolr Weter Us rg Coupany, corporsticns,
derondants bhevedn, wnd that such judgment be mmended to awerd
copte Lo the pleintlifl herein aguinst said deiendants; and for
guuae alleges cho. the sald deiendant: @re not entitled to
any rocovery ot cowts in said @ebion;

«his motlon is besed upon the files snd records im
the whove envivled cause,

glolatict furtthier moves the Court to strike from the records
tarcdn the cogt hill of said defendents and award cost. oo GLre
plointliil according to hig cost hill Liled herewith and
heretvo otltuched, Lor tLhe reuson that the said delendants
ura nol entitled vo coste, gaild cost 1o be awerded sgeiunst the
gold delondanig Provo Semervoir “ompeny, Erove Hdeservoir
Woter Usexe Compeny and Blue YLifi Canal Company, defendsznts
horein, .

Received copy of above motlicn and of

coat blll attached this LOth dey of Dec, 1927,

Attorneys Tor Yrovo Regervodr Lompeny, & coOrporst .on
snd Blue Vlifs Canal Company , & corporation;

P}

M. R. STRAW
COMMERCIAL BANK BUILDING 1.64
PROVO, UTAH




S S

IN DIST. COURT
TTAH CO., UTAH

HABPTILRHEDk

DEG 1 5 1927

; éé- ﬂ:{.-:..'%lerk
oitf, ﬂ,ﬁa/,,w/qneputy

7




B Nk e WA
Defendant
Paper Served PPerson Served Wihere Served Mg%svesltgtti“iad]y $ Cts
3 making service :
.OIXRKS FEES
Piling Pleadings ... Ll ing Y o : 12, {0
ROporter’s 1000 ..o
(LU TVRIMEAT ol vt it D e
WITNESS FEES
No. of Mues
Distanc ; i
Namo of Witness Place of Residence Where Subpoenaed f"ggiree:g- SR MRt Rh
nal ek A place of trial Sel:lsgotennu tendingcourt
Sadaiensg | RESVRAULER L. Frovo) e 1 2 0420
v daiedoel il 1 1 8,180
e @ G @06 ONI AL OR Ok G @ R b O VG @110 b 4 4 16 GLER SIS
T i, B [ B0 Ut ah ;
TOTAL . - - s : & . 3 = 5 . < Woe.|2
STATE OF UTAH,
Oc)untv of Utah b
@)}: ad O ﬁfﬂ ( , being duly sworn, says that he 18....0419..0.&....the attorney.s... for the
"" Ml ' 0 3 3
{{g '.t"l “'*1 j‘: ‘J“ in tlie above-entitled action, and, as such, is better informed
\‘ * Y
;'p? n@ﬁ 0 the &Qlwﬁ costs and disbursements than the said.. O A e At s
“’mj tﬁ‘(, 1%1@0 in &ie memorandum contained are correct to the best of affiant’s know
“‘ hul‘scmonts-'htye been necessarily incurred in smd action, z
Ao e

IN THE DISTRICT COURT

in and for Utah County. State of Utah

Calelb TYanner, 1e Al s el di
Vs :
kAol '*:.xw:*. s MO BRI e QTN 0T 100
frovo Sogervoly Weter Users Cmpany
""" CLRILEEE R Bliwe 014 51 Com ;
L ornoratLon:  Northn Ung{:n%ﬂ Biget J.oin 4 Memorandum of Costs and
Commany, : cstu oration; rrovi Beuch Disbursements

Genel & Lvpdoatdon Compeny ., & corvorablon
na U, B JWentz as Yommissioder of

i

D Qa

Suﬁscmbcd and sworn to before me this sl day of

C70 % 0%7

A JL 192...

Kotery/public;residi o xl.__‘n.'O‘.'O,U

Leh

165 Wy commigelion expires Dec, 29, 198




TN BHE  DISERNOENCUURSGEGHE L ROURTH JUDICTAL DISYRICY B
. v - -y sy - —‘ S -
allD POX ULAR CUURTY SIERYL OF UTAH,

b}

CALED QANIER, £laintifE
Civil 6846
VS
¢ rroof of service
rrove Aegec voix @oupany
v corporetion, ef al

STATE OF UTZAR )
COUNDY ©b ULlAH) 98

o Btraw belay Tirgt duly sworn, deposes and says; that
ha 1g one ol the attorney& for Ghe plaintiiif herein and
hug his ofifice ond place of business at Lrow,Uteh: thet
u.J.u,v-m‘ lg one of the attorneys oi Record for the deiendznt,
Lrove Resewvolr “ater Users Compeny, and has his office
and place of huginess at Lehd, Utah; thuat there is s
repuler comnnicatlion by Unitew Btates mall between the said
polnte; that on the XLbth dey od Dee. 1987, he placed & full
true and coprect copy of the hereunto annexed metion and of the
herewnto ennexed cost blll in an envelop ad dressed te the said
A diivans wutornay at law, lLehi,Utah, prepaid the postage
thereon to vha gald address, und depodlted the sene in the
Undtoed LStlutes yoatoiiioo al “rovo,Utgk )

Subucribed ;nd gworn to hedfore ne
e Loy od uec LM

2o

Notery publfe; rusmalng Lroveo,Ut,
My commigsion expires Dee. 29, 1988,

M. R. STRAW
COMMERCIAL BANK BUILDING 4 GR
PROVO, UTAH
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IN DIST. COURT
UTAE (O, UTAH

HFET D&
DECHISHN 927
{éfﬁm&é‘% Clerk

< Deputy
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IN THE DISTRICT 'COURE OF THI FUURTH'JUDICIAL DISTRICT

L IR
IN AND HCOR UTAH COUNTY, STATE OF UTAH,
Caleb Tanaex, Plaintiff,
’ Ty Cigil
VS 6346

Lrovo Reservoir CGompany, a corporation;
rrove deservoir Water Users Company

a corporation; Blue CLiff Canal Company, Notice of motion
2 corporation;North Union Irrigation Vompany - Ior new trial,

fa corporation; rrovo Bench Canal &

Irrigation Yompeny, & corporation; and

L'y Wentz ag Commissioner of Provo River,
: Defendants,

Lo Noxth Union Irrvigation Compsny, & corporation, and £rovo Bench
Canal & lrrigavion Compeny, & corporstion, deilendants, md to
Aay end Rewling, thelr atbtorneys:

Lo rrovo Regervolnw Wators Users Company, o gorporation snd to
A, Bvang, 1t'g attorney:

To rrovo lReservoiln Company, . corporavion, and Blue Clif: Canal
Company, & GORPLOTLLLOW, detendunts, and to Boouvi & Brockbauk
thelr attorneys; and

do0 2, BoWentz, defendant;

lake Notlce; That Jaleb lanner , rlaintiff herein, intends to
move and dous nereby move the above entitled Court to vacate and
not agldo the judsment heroln rendered on the 10th day of Dec,
1987, and to grant plalntifl a new trisl in he above entitled
gouse, upon vhe Lollowing growads, to wit:

l, Irregulurity la vhe procoedings of the Court by whicn plaintilff
wag prevented Lrom haviag o Lalr trial,

e Burprise which vedinary prudence could not have guzrded agains

ch
-

9, Newly discovered evidence muterial to thne vlaintiff which
ho eoulil not with reasonuble diligence have digcovered and produced
nt Lhe trial,

4, Inpufidciency ol %he evidence to justify che Pindiags of
Fags made by the Court herein; 5

by, Insulliciency ol the Mindings ol Vact made and entered herein
Lo Justify the Conolusions of Lew made and entered herein by the
Voart ;

6, insufticiency ol the evideunce vo justlify the Judgment made snd
ontered nerein;

7. Insufflclency ol tne Findings ol fact end Yonclusicis ol law
herelin eantered vu gupport and jusvify the Judgment rendered hersing

8, That the Jjudgment herein eaterved by the Court is agaiast law;
Y, drror in law occuming abt. the trial and excepted vo by plainufiff,

vwald motion is bused on tue record and Jiles uecein.

Attorney for
Recedlvel & copy thig loth day of Dec. S

B 7 OBssnhtewMbG0T00y5 £01 210V Howervaip . RS

B Wn e W .o oOmD
167 M. R. STRAW “lue “1iff Tanal
coM

mpany
(0 msxy
/ MERCIAL BANK BUILDING ” "
J‘ 'Celchi;:' PROVO, UTAH
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I BHE DIDSERTCH COURE O THE, ROURDH JUDICIAL DISTRICT
IN AND mOR US'eH COUNTY, SHATH O UTAH.

CALEB DANHER, Plaintiif,

VS ‘ ) Civil number 6346

Provo Reservoir Company, a

gorporation, et al, Proof of Service,

STATH O UEAH )
COUNDY OH UTAH) 88

M, R,Straw, being fLfirst duly sworn, deposes
that he 18 ong of the stio rRey s if ti» 2lain
above entitled aceticny than he kag his ofiice

place of

buginess at Lrovoe YUtah; that Ray and Rawlins sre atto*neyﬁ

record here for defendants North Union Irrizetien Compsny
B aorporstion and Prove Benecn Canal & Irrigation Cormp any

¢or oragtion =sud thatl geld atterneys have their ofiice mnd

nlace of buslanecs at COH@LH”Qﬁu“ Naotional Lank Lldgz, ,

oall Lalke City, Ulaeh; thet A,J.Hvans is attorney of record
aeredn fox rrovo Remervodr Weler Users Company = corpor

8 delendant neredln and hag his odtice asnd place og business

at Lehi, Utahj that there is reguiar comiuunicaticn by
United oteieg nall Between trovo Utai and dalt ~ake City

O

Fhah and belWasen Trovo,Uteh and Aehdl, Uteh: that on the itth

duy ol Dec, 1QEY, he pleed & full true and corvect e,y

i Ltoe heretc cttached lotice of Motion for Hew Trial

In aid emvelope addresger Lo gy and fawling, stltorneys

et lew, Coatlnental Netl, Bunlk ., Dldg., ©all tske City,
Utah, prepaid the pogtage thereon and depcsited same in
the United States Pogt COffice at rrovo,Utah; tnst on the
gald Loth dey of decn LY9R7 he placed a fwll true and
gorrec. 60, .y of the horewcnte attached Novice of Liotion few

Lew Wrinl in en envelope eddre: sed to A.d.Bvans, Attorney

al LRW Lehi, Uteh, prepaid the postege tuereon 1o s&id
sadress nd deposited the same in the United Staves rost
GCffice ot Provo,Utah;

M

‘ ']
»m Subscribed and sworn te before
me ohig Lhth day of Dec. Uiﬁ

a’gb

P e /) //
T :”C(D % /ﬁt?i
e Wotary publicirehiding Lrovo,Ut,

4 My commnigsion expires Déc, BY, 1028,

M. R. STRAW
COMMERCIAL BANK BUILDING 168
PROVO, UTAH

%E
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IN JHE DISLRICY CUURD CH LHE ROURM JUDICIAL DISTRICTE

IN AND HOR UZAH COUNDY, STADE OF ULAH.

Caleb lanner, sedl b Al di
VS,
Order iLxtending Time
Provo Reservolr Company, a Ao il tvege ERTATIL (oy

corporation; Lrovo Reservolr
Water Users Coupany, a covp-
orutiony Llue CLiff Censl Compeny,
& corporaiion; North Union Irri-
tal lon Company, & corporaiion;
<rovo dench Canael & Irrdgation
bo.n,.uu, 8 (.orv‘*&rw‘ulon and /1N
Wantz oo Commigsloner ol Provo
River, Delendunts,

sxeeptLiong,

A motlon tor w nev (rial in the sbove entitled cause

saving been made herein and ssid motion Navineg been denied

by the Coart on uhocgi§f*duy of Dea. 1YE7, snd counsel for
plalncidlf U wueh time having moved ohe Court for an order
@stondling tlme dn-wolch plaintiff herein may prepure, serve

nnd flle o bill of exceptlons, und the Court hLeving zranted
pach movion aad auce sn ordaer granviag pleintiff an extension
OF Liie us requegied Lor niuU\y days Lo additioh vo vite Statuvory
vime, counnal ler all u pearing defendants haviing besa in
vorrt ot vhe Llmo such moilon was granted;

Lt 18 now by Lie Court CROUERED:

Jase plalaclfl nerein, for due cause shown, do have to and
inaluding Lhoﬁﬁg:ﬂ‘day ol Apwdl, L9288, in which to prepars

gerve and Iile Lores o bill ol exceptdons,

.

dutald Jun, _£=2 L A T R OO R

BN O G IR

@MM

s $ JUDGuo

M. R. STRAW
COMMERCIAL BANK BUILDING 16%}
1 PROVO, UTAH
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IN THE DISTRICT' COURT OF THE FOURTH JUDICIATL DISTRIGT

IN AND EOR UTAH CCUNDY, STATE OF UTAH.

Caleb Tanner, Plaintiff,

VS,

L34 L
Order Extending Time
for Filing Bill of

Exceptions.,

Provo Reservolr Vompany, a

corporation; Provo Reservoir

Water Users Company, a cor-

poration; Blue CLiff Canal Company,

a corporation; North Union Irrigation

Company, a coxporation; Provo Bench

Ganal & Irrigation Company, a

corporation, and T.F. Ventz as

Commissloner for Provo River,
befendants.

On motion of M.R,Straw, Atbtorney for rlaintiff

hereln, and for good cause shown to the Court why such orcer should
be made:

It 18 now by the Court ORDERED:

That the time within which plaintiff may prep re
fgerve and fille a Bill of Nxceptions ila the above entitled
coupe be and the same ilg hereby extended to and including
the 40th day of June, 1928,

Dated April 21, 1928, at Provo City, Utah.

BY THE COURT,

Vé%La/~4?ALAéEanJ“4é“Q/

7

Judge.

170




IN THE DISIRICT COURT OF DHm FCOURDH JUDICIAL DISTRICT

IN AND FOR UTAH CCUNIY, STATE CF UDAH,

Galeb Lunner, Pleintiff,

VS,
6 3% 6

Provo Reservoir Yompany, a ORDER.
corporation; Provo Reservoir
later Users Company, & corporalion;
Blue Cliffe Canal Company, &
corporution; North Union Irrigation
Company, & corporation;rrovo Bench
Cannl & Irriguation Company, &
corporation, U.F,Wentz as Commissioner
of rrovo River, Deifendants,

On motion of M,R.Straw, Attorney for the plaintiff herein,
and good cause appearing to the Court why such order should be
made

It 18 now by the Court hereby ORDERED:

That the time wilthin which plaintiff herein may prepare,
perve wnd flie & BLll of Exceptions in the above entitle:
cansg be and the pame Lo hereby extended to and daelind g
‘he éo day of July, 1928,

bated rrovo,Utah, this 2. day of June, 1928,

BYS SHE COURE,S

JUD&%7

ro/
74 o471




L3k
IN DIsT. f“(‘s‘i‘%g’i‘
TImA 1. O0, U TUAVEL
“i_,gz\ Ml\él
% g 4 A “‘d _pw; J&




. Ho. 6346 Civil.

Caleb Tanner
v

COPY OF.COIRT MINUTE

Provo Reservoir Co. et-al

This cause ocame on

Court upon the plaintiff’

Judgment herein; M, R.

Straw,

t1ff and Messrs. A, L. Booth a

December 31, 1927%.

MOTION FOR NEW TRIAL AND
MOTION TO AMEND JUDGMENT

duly and regularly for hearing before the

8 motion for a newtrial and motion to amend the

B8q., appearing as counsel for the plain-
nd A, C. Hatch appearing as counsel for

the defendants.

The Court after having heard the arguments of counsel

and belng fullyu dvised in the premises orders that the judgment here-

tofore made be amended to require each

party to pay their own costs;

that the motion for arnew trial be, and the same is hereby denied and

that the plaintiff be, and he is given 90 days in addition to the
statutory time in which to prepare and file his bill of exceptions.

17 ¥y AR
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Ulerk’s @ertificate

STATE OF UTAH, %
County of Utah, f

I, 1l B. DASTRUP, County Clerk and Ex-Officio Clerk of the Fourth Judicial District
Court, in and for the County of Utah, State of Utah, do hexeby certify that the f%rfg01f§21,§

a full, frue and correet copy of the original........¢ OPY..OF. dOURD.MINUTE. .in the Cage..
............ oif. -CA,LFB DANNER.. v..RRAVO...RESERVOIR..CO....e0=ala.
RN I o L1 e () (o1 (o) F0 vt e, M e R |
()
COTLUCT P, .'\.'-L:.'..'... b "f' ..................................................................................
5 0piX W" Ll r—
A p ,equoxdl l!gyot ¢o.
§ SR i " ¢ IN WITNESS WHEREOF, I have hereunto set my hand and
H i L
,’Ej’ © i ':‘) ?" . ‘:N affixed my official seal at Provo City, Utah, this....26:th
’ » | . i
e~ el .
LA w U/ ‘¢ ! U AOTA. June A. D. 192...8.,
Bl Y |
IR Tl T & ke BN TR A TR TR
Hth Q\,/’f.' Clerk
& Page 0f 2 .
TATES. e

Dep%( o
[ RS

A/ GRS iy
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In the District Court of the Fourth Judicial District
' of the ‘
State of Utah, County of Utah

CALEDR TANNER

Plaintiff
va Judgment Roll Certificate
PROVO.. RISTRVOIR.. S On a0 inald

Defendant

I, the undersiﬁnu -Qﬁan,}c df the District Court of the Fourth Judicial District of the State
of Utah. in and for Uiah County, do. hereby certify the foregoing to be a true copy of the Judg-
mant‘cntared g‘_ (q’ §n entitled action, and I further certify that the foregoing papers, hereto

[ '

, <dnhaxa¢;; @& teYt d)}r)ant Roll in said action. a8 of June 2, 1928.

Witness my hand and the seal of said Court

;' (‘)
:'-1? 0,—' PR A
‘o v e ,’“ RO this..28151..day of__June 192_8.
/ i V1L L T w
L e ST R SN
IR © i f. B. DASTRUE,
o T N e Clerk
g ey u T > \S ‘: B)L%W/—*‘ﬂém Lot
W 7'4 TE 0? Deputy Elerk

"“i\-m ™

.




IN DMl DISLTRICT COURD OF IHE FOURGTH JUDICIA: DISTRICT

I AUD WOR ULAH COUNLY, STALRL OF UDAH

Z?é?f}%{

Caleb Llanner, 2laineiff,
Voo NODPICE OF AccBAL.

‘Provo Reservoir Yompany, a corporation;

~2rovo Keservolr Wiater Users “ompany,

a corporation; Blue Cliff Cenal Company,

o corporubtion; North Union Irrigation Compeny,
a corporation; ‘Provo Bench Canal

& ILrrlgution “Yompeny, & corporation,

L B, Wontz as Comnigsioner of Provo River.

Defeondantg.

Wo Nowrth Union Irrigation Company, a corporation; Provo Bench
Ganal & leeigetion Company, & corporation, dorendints, and
to Ray end Rawling, their atlorneys:

o Provo Reservoir Water Users Company & corpor:stion and to
AJJ,vang, It's Attorney:

Po Provo Resewvolr “Yompany, & corporation; Blue Cliff Cenal

gompany & corporation, de endants, and to Booth and

Broockbank and A.C,Hateh, their attorneys; and

Po &4 Wentz; delfendant;

You and each of you will please take notice that Plaintiff,
Gnleh Leaner, hereby sappeals to the Supreme Court of the
State of Utah from the judgment made und entered in the above
onultlod cange on the L0th day of December, 1927, and from the
whole thereof, and from such judgment on each of the four
onuges of sction as set out in plaintiff's complaint filed herein
‘nd the whole Guereof, and from the order of the above entitled
Court mede in the above entitled cause on the J8lst day of
Pemember, 1987, denying plaintiff's motion for & new trial,

Phig appeal is Laken upon guestions ol both law _gnd fact.

AtTorney Tor Plaintiff Caleb
lanner,

Received copy of Uhe above notice this

1928,

At lorneys  for rrovo_ secgervoir Co,
&nd_39Q¥ Uii"i Cansgl Company, ¥
desendonls,. s

—— i —

M. R. STRAW 1! = e
COMMERCIAL BANK BUILDING UKD,
PROVO, UTAH




" SPATE OF UYAR )
COUNZY V¥ UDAH) 88

.R,Straw, being firgl duly sworn, deposes end ssys: that
he 18 an atlorney for the plaintiff in the above entitled amtion;
that he has his ofiice and place of buginess at krovo, Utgh;
that Ray and Rewling are atlormeys of record herein Tor
Lorth Union Irrigation Company snd for Lrovo Bench Gunel &
lreigntion Company, corporaticng, end tvhat saiad Ray and Rawlins
have theilr office and plece of husiness at Continental National
Sonk Duilding, Salt Leke City, Utah; that A.J,Evens is
an attorney of record herein for deiendent 2rovo Reservoir
Water Usevs Company, a gorporation end has his office snd
ploce ol buginess al Lehl, Utah; that there is regulsr comui-
anicstlon by United 8tates Mail between zrovo,Utah, and $Salt
buie Clty, Utah, and between Provo,Utah, and -Lehd, Utah; that
on the 29th day of June, 1928, he placed & full, true and
correel copy of the hereunto annexed NOTICE OF APPEAL in sn
envelope addre sed to Ray and Rawlins, Attorneys &t Lisw,
Centinentel Natlonal Bank Building, Salt Lake City,Utah,
propald the postege thereon in full from Lrovo,Uish to
wall Lake City, Utah, ond deposited such copy enclosed in
aguneh envelope in the United States Post Office at Erovo,Utah;
Lhat on tho sald 29th day of June, 1928, he plgagit e faii,
tzue snd ecowreat copy of the hereunto attached NULICH CF APEEAL
In ane envelope addressed to Aod Bvang, Attorney et Law,

Lehl, Utah, prepald the postuge thereon in full from Frovo
Ultnh to Lehd, Utah, and deposited much copy enclose: in such
envelope in the Unite: Statesy rost Office ut rrove,Utah;
chet GG, Wentz, Commigsloner of Lrove River, a party defendant
in the uhove entilled action, Aid not appear by atlorney in
the wbove entltled cuuge; that sald 2,1, Wentz has his
renldence and rewides at Urem, Utuh County, Stute of Utah;
that there 1s regular communicwtiocn hy United States liail
batween Lrovo,Utah, and Crem, Utah; that on the 89th day of
June, 1928, he placed u full, lrue and correct copy of the
herennto ennexed Notice of Appeal in en envelope addressed 1o
geld Sk, Wentz, Orem, Utah County, Utah, prepsid the pcs tuge
ot thoreon from rrovo ,Utah to Yrem,Utah, and deposited the same
:éxioilwl_hhm United Btutes wost Uffice at Provo,Utah,

A "y
s o, N
") G *

.

AP % e LS
% '-,;’ C\Q.' subgeribed and gwdy
7 »rUB o this  29th day of
I/ » ."0 it Y 2
"]Q’d Hun“ Y o
WATE 0 "

A\ s~ =8 e S M bl A5
NS Notary public; resAding Provo,Utah;
My commigedon / Dec, B9, 1928,

M. R. STRAW y
COMMERCIAL BANK BUILDING 4 ?’(3
PROVO, UTAH Wi X




IN Hi DISTRICY COURL OF .Hi WOURYLH JUDICIAL DISTRICYT
IN AND FOR UZLAH COUNTY, STADH OF UTAH,

Caleb Lanner, Llaintiff,

V8.
» \ Notice,
Provo Reservoir Yompany, a corporation;
£rovo Reservolir Vater Users Company,
a corporation; Blue Cliff Canal Compeny,
a corporationy North Union Irrigation Company
& corporation; Provo Bench Canal & Irrigation
Company, a corporation, T.F.Wentz as
Commissionsr» of Provo River,

Defendents,

To North Union Irziza lon Uompany, a corooration; Lrow Bench
Canal & Irrdigation Vompany, a corporation, defend=ntswand .
to Ray and Rewling, their attorneys: -

do krovo Reservolr “"ater Users Company & corporation snd to
AsJ Bvang, It's attorney; )

Lo Provo Resexvolr Company, a corporation .nd Blue Cliff Canal

Oompany, a coxporation, defendants, and to Booth and

Broolkbank and A,C,Hatoh, their attorneys; and to
R, ', Wentz, delendant:

lake Notlice:

Phat the above entitlel Court has made and entered sn order
herodn fixing Duesday the 17th day of July, 1928, at the hour of
2 o'olook P,M, as the time for settling and approving
plointiff's BA1l of ixceptions hewein, and directing notice
to you that at such i such Bill of Lxceptions will be
congldered by the above entiiled Court at the Court room vhereot
in Zrovo “ity,Utah Younty, Utah, and if ayproved the same will
be &l lowed and setticd at guch time,

Datel this 1lth day of July, 1928,

£z 5

Clerk of The above entitled Court,/

teceived copy of foregoing notice

thig 1lth day of July, 1928, ;;%%%21
ALtG?ﬂe;stfof"rrbvo Jg%brv01r 0P ANy

and Blue Y1ift Janal Company, &efendants.

M. R. STRAW | »ﬂ 1=y
COMMERCIAL BANK BUILDING N4 g
PROVO, UTAH




P o Pravnett AN

VAR - g 1 i

ki il & y OF '\?”‘,.
b

STATE OF UTAH )
COUNTY CI* UTAH) S8

E.B. Dastrup, being first duly sworn, deposes and
says; that he is Clerk cf Utan County, State of Utah
and ix officilo Clerk of the Pistrict gourt of the
Fourth Judicial Distriet in and for Utah Founty
state of Utahy that Ray and Rawlins are Attoraeys of
Recurd in the cause entitied on the hereuante atbtached
notice anu have their officeand place of business
at Continental National Banik PBuilding Sait ILale
City, Utah; that there ig regular communication by
Unitea States mall between Provo,Utah, anc Salt Lake City,
Utah; that on the 1lth day of Ju.ly 1928, he placed a full
true and coxrecet copy of the hereunte attached notice in an
envelope adcreaged o Ray and Rawling, Attorneys at ILaw,
Uont lnental National Bank Building, Salt Lake “1ity, Utals,
repald the postage thereon in full to said addressand
deposited sald envelpoe in tie Unitec States post office
at Provo,Utah; that on the said Llth day of July he placed
a full true and correcet copy ol the hereto annexed notice
In an envelope addre:sed to T. F,Wentz, Orem, Utah County,
Utah, prepald the postage thereon in fullto such address
and cepofsltec the same in the United States Post offices
at Provo, Utah; that the said T.F.Wentz is a party defencant in
the action entitled on the attacher. notice and has his
regldonee at Orem, Utah County, Utah, and did not appear
hereln by attorney; that there is regular commuunication by
Untted &Lotes mail between Provo, Utah aad Orem, Utah County
Utah; that A.J.Rvang 1g attorney for the defendant Trovo
romerv Llr Water Users Comrany, & corporation, defendant in
the actlon entitlew on the attachec notice as arpears of
reocord 1. saild cause, and thalt he hasg hisg place off
buslness at lLehl, Utah, and his office is &t Lehi,Utah;
thot there ls regul: r communication by Uniteda States liail
between Provo,Utah anéd Lehi, Utah; that on the 1lth day
of July, 1988, he placed a full, true and correct co'y o
the hereunto attached notice in an envelore addressed to
the, sald A,J,Tvansg, attoviney at law, Lehi, Utah, preraid the
postage thereon in full to the said adcress &and ceposited
the same in the Unite:. States Post Office at frovo,Utah.;
thot Hay and Rawling attovneys above hereiln ment.oncd are
attorneys of record in sald cause referred to for North
Unton Irrigation Company and for Provo Bench vanal &
Terd ation Company, delfendantse

= B it

Subseribed and sworn to before me

this llth(%;%22§7Jul
%
h1T es

Notary rublie; festding Lrovo,Ubtah,
My commission expires lar., 8,1929,.
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IN DHE DISJRICT COURT OF DHi FOURDH JUDICIAL DISTRICT
IN AND FOR UTAH COUNTY, S?7ATHE OF UTAH,

Caleb Panner, Plaintiff,

Vs,
: $ ORDER
Provo Reservoir Yompany, & corporation;
Provo Reservoir Wuter Users Company,
8 corpor ation; Blue Cliff Canal CGompany,
a corporation; North Union Irrigation Company,
a corporation; Provo Bench Cansl & Irrigation
Company, a corporationﬁ I, M, Weatz as
Commigsloner of “rovo “iver,
Defendants.,

Counsel for the Plaintiff in the above entitled action
having heretofure prepared and served pon the defendants herein
hig propoged Bill of Lxceptdions and having on the 11th day
of July, 1928, presented such propogsed bill of exeeptinns Ho
the Clerk of the abova entitled Court, and such Ylerk
having immediately delivered the same to the Court and the
undersigned Judge thereof:

Ly ow opd v fuegday, the 17th day of July,
198 a'xg1570§h%§a%3?a of “the above entitled t\'rou.r't; in Provo

Olty, Uteh, be and the ssme is hereby .fixed as the timerand
place at which the Court will allow , approve and settle said
Bill of Hwoceptions:

And the Clerk of the above entitled Court is heraby
directed to serve notice on théd derendants herein of vhe
time and pluco when the Court will settle such bill of exceptions,
aliuher by pewsonal gervice of such notice o by mailing the
game to altorueys or an attorney of each party of record
and to any defendant not having appeared by attorney.

Dated his 1lth day of July, 1928.

azu/AbLQI//
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COPY OF COURT MINUTES

April 17, 1926.

No. 6346 Civil.

Caleb Tanner : :
vs ¢ DEMURRER - TAKEN UNDER ADVISLENT

Provo Regervoir Co., et-al :

This cause came on duly and regularly for hearing before
the Court upon the demur:exr of the North Union Canal Go., and the
Provo Bench Canal and Irrigation Company, to plaintiff's complaint,
M. R, Straw, ILsq., appearing as counsel for plaintiff and counsel
for defendants not belng present in court. The Court after hearing
the arguments of counsel for plaintiff, takes said matter under
advigement, and defendants are given to and including April 24, 1926
in whioh to fille brieX 1f they so desire.

GEORGE P. PARKER, JUDGE.

April 23, 1926.

No, 6346 Clvil,

Caleb Tanner t
ve :

Provo Reservolr Co., et-al ¢

DEMURRER OVERRULED

Ordered that the demurrer of the North Union Canal Co. and
the Frovo Bench Canel and Irrigation Company, to plaintiff's complaint
herein, be, and the same 1g hereby overruled and the defendants are
glven 20 days after notice, in which to prepare, serve and file answer.

GEORGE P. PARKER, JUDGE.

May 22, 1926.

No., 6646 Cilvil.
Caleb Tanner

Ve
Provo Reservolr Co.,

ot=-al

.
.
.
.
(]
)

Hearing on the demur

HEARING CONTINUED

rers pending heréin is hereby continued

until May 29, 1926,

BLIAS HANSEN, JUDGH.

180




June 5, 1926/

No, 6646 Civil.
Caleb Tanner
vs
Provo Regervoir Co., et-al

TAKEN UNDER ADVISEMENT

®e oo ow

This cause came on duly and regularly for hearing before
the Court upon defendants demurrers to plaintiff's complaint; liessrs.
M. R, Straw and A. B., Morgan appearing as counsel foxn plaintiff and
A. L., Booth and A. C. Hatch appearing as counsel for defendants.,
sald matters were argued by counsel and same was taken under advise-
ment by the Court,

ELIAS HANSEN, JUDGE.
January 381, 1927.

No, 6946 Givil.
Jaleb Tanner
VE
Provo Reservolir Co,, et-al

IR I A L

®e oo oo

Thile cauge came on duly and regularly for trial before the
Court sitting without a Jury; Messrs. M, R. Straw and A. B, Morgan
appearing ag counsel for the plaintiff and Messrs. A. L. BOOb, A @
Hatoh, As J. Evans and M., M. Larson appearing as counsel for the def-
endante, The default of IFrank \entz, one of the defendants for his
 fallure to answer or to otherwise plead to the plaintiff's complaint
having been duly and regulaerly entered by the Glerk of this Court.,
Mr, M. R, Straw counsel for the plaintiff read the complaint and ans-
wvers and made a statement of the lssues. Further hearing of this
case contlnued until February 1, 1927 at 10 A, M.

GEORGE P. PARKER, JUDGE.
February 1, 1927,

No. 6346 Civil.
Caleb Tannexr }

v $ TRIAL CONTINUED
Provo Reservolr Co., et-al $

This cause came on duly and regularly for further hearing
before the Court sitting without a Jjury; Messrs., M. R. Straw and A.
Bs largan appearing as counsel for the plaintiff and Messrs. Ae. L.
Booth, A. C. Hatch, A, J. Hvans and M., M., Larson appearing as counsel
for the defendants. Caleb Tunex, T. I's Wentz and Frank Salisbury
were sworn and examined and testified in behalf ofthe plaintiff.
Plaintiff exhibits 1 to 8 were admitted as evidence. Iurther hearing
of thils case will be and is hereby continued until February 2, 1927
at GJ.O As M, )

GEORGE P. PARKER, JUDGHE,




February 2, 1927.

No., 6346 Civil.
Caleb Tannerx $ .

vs 3 ; TRIAL CONTINUED
Provo Reservoir Co., et-al :

Thig cause came on duly and regularly for further hearing
before the Court sitting without a Jury; Messrs. M, R. Straw and A,
B. lMorgan appearing as counsel for the plaintiff and Messrs. A. L.
Booth, A. C, Hatch, A, J, Evang and M. M, Larson appearing as counsel
for the defendants., R. J, Myrdock was sworn and examined in behalf
of the plaintiff, Further hearing of this case is hereby continued
until February 8, 1927 at 10 A. M,

GEORGE P, PARKER, JUDGE,
February 3, 1927.

No., 6846 Cilvil,
Caleb Tanner $ ]

ve 3 TRIAL CONTINUED
Provo Resgervolr Co,, et-al $

Thile cause came on duly and regularly for hearing before
the Court sitting without a jury; Messrs. M. R. Straw and A, B. Morgan
appearing as ocounsel for the plaintiff anid Messrs. A. . Booth, A. C,
Hatoh, A. J., Fvane and M. M. Lerson appearing as counsel for the def-
endants, Caleb Tanner and T, F, Wentz were re-called and further
tentlfled in behalf of the plaintiff. Plaintiff rests. TFurther hear-
lng of thie ocase is hereby continued until February 4, 1987 at 10 A. I.

GRORGE P, PARKER, JUDGE,
February 4, 1927,

No. 6346 Givil,
Caleb Tanner }

v t TRIAL  CONTINUED
Provo Reservolr Co., et-al $

This cause came on duly and regularly for further hearing
before the Court sitting without a jury; Messrs. A. B. Morgan and M.
R. Straw appearing as coungel for the plaintiff and Messrs. A, L.
Booth, A. 0. Hatch, A. J. Evans and M, M. Larson appearing: ag counsel
for the defendants. R. J. Murdock was re-called and exemined further
in behalf of the plalntiff and was later emamined in behalf of the
defendants, Exhibits ¢ to U were admitted in evidence and S. T and U
were withdrawn. Iurther hearing on this case is hereby continued
until February 7, 1927 at 10 A. M.

GHORGE P. PARKER, JUDGE,
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February 7, 1927.

No. 6346 Civil.
Caleb Tanner $
VSR ‘ H TRIAL CONTINUED

Provo Reservoir Co, et-al $

This cause came on duly and regularly for further hearing
before the Court sitting without a Jury; Messrs. M. R. Straw and A,
B, Morgan appearing as counsel for the plaintiff and Messrs. A, L. Booth
A. C, Hateh, A, J. Evans and M. M. Larson appearing as counsel for the
defendants., Defendants o filered exhibits V to Al inclusive. T, B,
Wentz heretofore sworn was examined in behalf of ti.e defendants. Further
hearing of this case 1s hereby continued until February 8, 19287 at 10
A. M,

GIORGE P, PARKER, JUDGH

Pebruary 8, 1927,

No. 6346 Oivil.
Caleb Tanner

Ve H TRIAL CONTINULD
Provo Reservoir Co,, et=al :

This cause came on duly and regularly for further hearing
beforethe Court sitting without a Jury; Messre. ™, R. Straw and A. B.
Morgan appearing as counsel for the plaintiff and Messrs. A. L. Booth,
A. C. Hatoh, As J, Nvans and b, M, Larson arpearing as couwngel for the
defendants., R, J, Murdook, heretofore sworn was examined iln behalf of
the defendants, and Norman B, Salomon, Elmer A. Jaoobs, Ray Wentz and
Wo J. Cordner were duly eworn and examined in behalf of the defendants.,
Defendants eihibite AL3 to A 14 were admitted in evidence, ‘urther
hearing of thle cape Ls hereby continued until FPebrua:y 9, 1987 at 10 A.l.

GEORGE P, PARKER, JUDGE,

February 9, 1927,

No., 6346 Civdil.
Caleb Manner $

Ve H TRIAL CONTINUED
Provo Reservolr Co,, et-al §

This cause came on duly and regularly for further hearing
before the Court sitting without a Jury; Messrs. M. R. Straw and A. B.
Morgan appearing as counsel for the plailntiff and Messts. A. L. Booth,
A, C, Hatch, A, J. Hvans and M, M, Lerson appearing as counsel for the
defendants, W. J, Cordner wae further examined by counsel for the defend-
ants, and J. W. Gillman, L. J. Salisbury and Elmer A. Jacobg were duly
sworn and examined in behalf of the defendants., Lurther hearing of this
case le hereby continued until February 10, 1987 at 10 A, M.

GEORGE P, PARKER, JUDGIE,
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February 10, 1927.

No., 6346 Eivil.
Oaleb Tanner :

vs . TRIAL CONTINUED
Provo Reservolr Co., et-al '

This cause came on duly and regularly for further hearing

before the Court sitting without a Jjury; Messrs. A, B. liorgan and M. R.
Straw appearing as counsel for the plaintiff and Messrs. A. C. Hatch, A.
L. Booth, A. J. Evans and M. M. Larson appearing as counsel for the def-
endants, B, 4, Jacobs and R. J. Murdock were re-called and further tes-
tifled in behalf of the. defendants. Defencants exhibits AL5S and Al6
were admitted in evidence, HFurther hearing of this case is hereby contin-
ued until Februwary 11, 1927 &t 10 A, M.

GEORGE P. PARKER, JUDGE.

Februvary 11, 1927.

Noe 6846 O1vil,
Caleb Tanner :

ve § TRIAL CONTINURD
Provo Resgervolr Co., et-al 0

Thig causge came on duly and regularly for further hearing
before the Court sitting without a jury; Messrs. M. R. Straw and A. B.
Moxrpgam appearing as coungel for the plaintiff and lessrs. A. L. Booth,
A, J. Ilvang, A, C. Hatch and N, M. lLarson appearing as counsel forthe
defentants. - . J. Murdook further testified in behalf of the defendants
and J. 0, Straton was duly sworn and examined in behalf of the defendants.
Defendants exhiblt AL7 and plaintiff's exhibit 12 were admitted in evidence.
Further hearing of thils case 1g hereby continued until February 28, 1927
at 10 A, M.

GEORGE P. PARKER, JUDGE,

February 23, 1927.

No. 06346 Ciwvil,.
Caleb Tanner §

ve ) TRIAL CONTINUED
Provo Resexrvolr Co, et-al $

Thig cauge came on duly and regularly for further hearing
before the Court sitting without a Jury; lMessrs. li. R. Straw and A. Be
Morgan appearing as coungel for plaintiff and Messrs. A. L. Eooth, A. C.
Hateh, A. J. Bvans and M. M. Larson appearing as counsel for the defend -
ants. M. A. Jacob was re-celled and testified further in behalf of the
defendants and R. J. Murdock was duly sworn and testified in behalf of the
defendants, TNxhibits AL8 to A22 were aduitted in evidence by the defend-
ants and Bxhibits 14-15 and 16 were admitted in evidence by the plaintiff,
Jens C. Jensen was duly sworn and examined in behalf of tie plaintiff in
rebuttal. Lurther hearing of this cause ilg hereby continued until February
24, 1927 at 10 A. M. - ;

GHORGE P. PARKER, JUDGI.




February 24, 1937.

No, 6346 Civil,

Caleb Tanner : :

' vs e TRIAL CONTINUED
Provo Reservoir Co, et-al s :

This cause came on duly and regularly for further hearing
beforethe Court sitting without a jury; Messrs. A. B. Morgan and M. R.
Straw appearing as counsel for the plaintiff and Messrs. A. L. Booth, -
A. C, Hateh, As J. Evans and M. M, larson appearing as counsel for the
defencants.  Jens C. Jensen, Caleb Tanner and R. J. lMurdock were re-
called and further testified in behalf of the plaintiff in re-buttal and
R. J, Murdock and Prank Wentz were examined in behalf of the defendants
in re-buttal, *urther hearing of this cause will be and is hereby con-
tinued until February 25, 1987 at 10 A. M. :

GEORGE P. PARKER, JUDGE,

February 25, 1927.

No. 6:546 C.’LV.‘Llo
Caleb Tanner
Ve
Provo Regervolr Co,, ot-al

TRATL =~ TAKEN UNDER ADVISZVENT

®e oo e

Thle cause came on duly and regularly for further hearing
bafore the Court sitting without a jury; Messrs. M. R. Straw and A. B.
Mprgan aprearing as ooungel for the plaintiff, and Messrs. A. L. Dooth,
A, C, Hateh A, J, Nvans and M. M. Larson appearing as counsel for the
defendants, After hearing the arguments of counsel this matter was taken
under advisement by the Court.

GEORGE P. PARKER, JUDGE.

September 24, 1927.
No. 6846 Civil.
Caleb Tanner A $
ve $ HEARING CONTINUED
Provo Reservolr Co,, et-al 4
Hearing on the gettlement of findings is hereby continued
until October 1, 1927 at 10 A, M. on stipulation of counsel.

GEORGE P, PARKER, JUDGI.
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October 1, 1927.

No., 6346 Civil,
Caleb Tanner s

vs : HEARING CONTINUED
Provo Reservoir Co., et-al '

It is ordered that yhe hearing on the settlement of the findings
be continued to Saturday, October 8, 1927 at 10 A. 1. unless same can be
heard before that time at a time convenient to the Court and counsel,

GEORGE P, PARKHR, JUDGE.

Qctober 8, 1927.

No. 6346 Cilvil.
Caleb Tanner
v
Provo Regervolr Co., et-al

HEARING CONTINUED

e oo oo

Hearlng of the arguments of counsel on the settlement of the
findlngs of fact filled herein is hereby continued until November 13, 1927
at 10 A, M, on gtipulation of counsel.

GEORGE P, PARKER, JUDGE

October 13, 1927,

No. 6346 Olvil.,
Gal eb Tanner
ve
Provo Reservolr Co,, eot-al

SETTLEMENT OF FINDINGS - TAKEN UNDER
ADVISEMENT

e® eo e

This cause came on duly and regularly for hearing before the
Court upon the settlement of the findings of fact filed herein; Messrs.
As B, llorgan and M. R. Straw appearing as counsel for the plaintiff and
A. L. Booth, Tsq., appearing as counsel for the defendants. After hear-
ing the arguments of counsel on sald matter said findings were taken
under aAdvisement by the Court.

GEORGE P, PARKER, JUDGE.

December 31, 19237,

No. 6846 Civil.

Caleb Tannexr :
vs o

Provo Reservoir Co., et-al )

MOTION FOR NEW TRIAL AND
MOTION TO AMEND JUDGMENT

This: cause came on duly and regularly for hearing before the
Court upon the plaintiff's motion for a new trial and motion to amend

the judgment herein; M. B. Straw, Esq., appearing asg counsel for the
plaintiff and Messrs. A. L. Booth and A. C. Hateh appearing as counsel for
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the defendants. The Court after having heard the arguments of counsel
and belng fully advised in the premises orders that the Judgment here-
tofore made be amended to require each party to'pay their own costs;

that the motion for a new trial be and the same'is hereby denied and that
the plaintiff be, and he is given 90 days in addition %o the statutory
time in which to prepare and file his bill of exceptions,

GEORGE P. PARKER, JUDGE

;-:T‘--——- --------- - - o e . -
b
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July 11, 1928.

NO» 6346 Civj.lo
Caleb Tanner

v R B ORDER SETTING TIME
Provo Reservolir Co., et-al $

‘ The plaintiff in the said cause having filed with the .
Clerk of this Court his proposed Bill of Exceptions and said Clerk
having delivered the same to the Judge of the Gourt, it is ordered
that Tuesday the 17th day of July 1928 at 2 o'clock P. M. of said

day at the Court room of the above entitled Court in Provo City, Utah
be fixed as the time and place for settling the said Bill of except-
lons and 1t is ordered that the Olerk of the Court give notice thereof
to the attorneys of reaord for the parties, or one of them, herein,
and to any defendant who has not appeared herein by attorney, saiad
notice to be glven by malling to such attorneys or parties or per-
gonally.

GEORGE P. PARKER, JUDGE.
July 17, 1928,

No., 6846 Cilvil. )
Coleb Tenner }

ve : BILL OF EXCEPTIONS SETTLED
Provo Reservolr Co,, et-al 4

This cause came on duly and regularly for hearing before
the Court this belng the time set for the settlement of the bill of:
exceptions herein; M. R. Straw, Esq., appearing &as counsel for the
plaintiff and Messrs, A, C, Hatch, A. L. Booth and A. J. Evans appear-
lng as connrel ror wuwe defendants. It is stipulated by counsel that
the propased blll of exceptlons as presented by counsel for the plain-
tifL be accepted by the Court and on said stipulation it is ordered
that the proposed bill of exceptilons be, and the same are hereby
approved.,

GEORGE P. PARKER, JUDGE.
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IN THE DISTRICT COURT OF THE FOURTH JUDICTAL DISTRICT OF THE

1,

STATE OF UTAH, IN AND FOR UTAH GOUNTY.

CALEB TANNER,
Plaintiff,

= V8=

PROVO RESERVOIR COMPANY,
a corporation, PROVO
RESYRVOIR WATTWR USERS
COMPANY, & corporation,
BIUE CLIFF CANAL COMPANY, a
gorporation, IORTH UNION
IRRIGATION COMPANY, & cor-
poration, PROVO BENCH CANAL
& IRRIGATION COMPANY, & cor-
poration, T, I, WENTZ as
Gommissloner of ‘rovo iiver,
Defendants.

CLERK'S CERTIFICATE

-— ) > — L — — o —

STATE OF UTAH 2
COUNTY OF UDAH ) i
I, E. Bs DASTRUP, County Clerk and Ex-O0fficio Clerk -of

the Distriot Court of the Fourth Judicial District of the State
of Utah, 1ﬁ and for Utah County, do hereby certify that the above
and foregoilng is a full, %rue and correct copy of the original:

COMPLAINT,

SUNMONS AND SHERRIF'S RETURN

DEMURRER OF' NORTH UNION IRRIGATION COMPANY AND

PROVO BENCH CANAL AND IRRIGATION COMPANY

NOTICH :

DEMURRER T0 COMPLAINT

DEMURRER T0 COMPLALNT

DEMURRER 10 COMPLA INT

ORDIR EXTENDING TiME

ORDTCR EXTENDING TIME

ORD'R OVERRULING DEMURRERS
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R T I I TImrI————

ANSWER

NOTTCE |

ORDER EXTENDING TIME TO ANSWER

ANSWER OF PROVO RESERVOIR WATER USERS COMPANY

ANSWER OF PROVO RESERVOIR COMPANY AND BLUE CLIEF

| CANAL COMPANY

REPLY 10 ANSWER OF DEFENDANT PROVO RESERVOIR WATER
USERS COMPANY

REPLY T0 ANSWER OF PROVO RESERVOIR COMPANY AND
BLUE CLIFF CANAL COMPANY

IMIMORANDUM OF DEGISION

NOTIOR

FINDINGS OF FACT AND CONOLUSIONS OF LAW

DECRER

JUDGMENT ROLL CERTIFICATE

MOTION TO AMEND JUDGMENT

MEMORANDUM OF GOSTS AND DISBURSEMENTS

PROOF OF' SERVIOE

NOTIONW OF MOTION FOR NEW TRIAL

PROOF OF SHPVICH

ORDER EXTENDING TIME POR FILING BILL: OF EXCEPTIONS
ORDIR EXTENDING TIME FOR FILING BILL OF EXCEPTIONS
ORDER

COPY OI' COURT MINUTE WITH CLERK'S CERTIFICATE
JUDCGMENT ROLL CERTIFICATE

NOTICE OF APPEAL

NOTICE

ORDER

COPY OF GOURT MINUTES

EXHIBITS, and

TRANSCRIPT, in the above cntitled action, and that they
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constitute the transcript and record on appeal and are trans-
mitted to the Supreme Court of the State of Utah, pursuant to
guch appeal and the order of this Court.

I further certify that a good and sufficient under-
taking on appeal in the sum of THREE HUNDRED DOLLARS has been

duly fileda in my office in said matter.
IN WITNESS WHEREOF, I have heteunto set my hand and

affixed the efflcial seal of said Court at my office in Provo
Utah County, Utah this 19th day of

et

Q\Q,\r\\. D/S,

S \MY ?,0 July A. D, 1928.

- \'\\-.s\\\

SN :
4 \ o

= f-', R L ‘;._a H. B, DASTRUE, CLBRK.
e PR o o
g‘ ) \\ ' : '@ ;." N ::‘)‘: ~=4.By
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IN THE DISTRICT CCOURT IN AND FOR UTAH COUNTY,

CALE3 T TER,
Plaintiff,

Ve

PROVO
BT AL,

RESERW IR CO,

Defendant,

It ie hereby stipulated

the delend:ut 'in the wbove

huve delivered to him each

guld mutter except pli

two extiiblta shall e

fendunt shall be entitled *

exh lultes except defendint's exhibit Neos. 10-.

exhiblt. No + 10=A ghull be

farther order o. the Court.

delivered

to the plointiff.

Bated ut Provo City,

1930,

B Be w0 o

fe @ &L e

e 1.

entitled unection

andG

'

Antiff'a

del lvered

Utuli,

and gereed

wilithdraw

SRATE OF UTAH,

CIVIL CASE NO.
ORDER "FOR "I

6346

THDRAWAL OF HXHIBITS.

between the plulntiff wad

thut the plaintiff shall

all of the ;"l.-aL..th‘f"u exhinita in

exhlbits Nos. 12 and 13 which last

totthe defendunt and that the de-

gll of

Jie defendant's

und A=24, Sald
left with the Glerk of this Court until
Defendunt's extilblit No. A=24 shall be
thle 26th dgy of August, A. D,

AttOI'HQ:,’ 1Tror \\'1 ‘Ll"f't&

Attorney Lor pefenaunt.,

2.6~
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o
% /MM/ wﬂ?/ﬂ G
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IN THE SUPREME COURT OF THE STATE OF UTAH

Regular February Term. March 6, 1950,

Caleb Tanner,

-

Appel lant, H

Ve ; REMITTITUR
Prove Reservolr ‘
Company, et al., H
Respondenta. H

This cause having been heretofore argued and submitted
and the ocourt beilng sufficlently advised in the premises,
1t is now ordered, adjudged, and decreed, that the judgment
of the distrioct court herein be, and the same is, affirmed

with costs. -

Respondent's Costs,.

Remittitur $1.60
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United States of America
State of Utah } G
County of Salt Lake,
Lo Ms OUMMINGS,

I, HexuecxteriRithttts Clerk of the Supreme Court of the State of Utah, do hereby certify that

the foregoing is a full, true and correct copy of the JUdgment Fenderet o

A the foregoing entitled action, now of record and on file in my office,
LI ; 7
” \'- - .'.;"':‘;‘:\“;‘\..

v . el In Testimony Whereof, I have hercunto set my hand and affixed the seal of
y /;/ or 07"- '\"
ird l/ y "-..n'ltl:tl‘.l“.‘ _‘v |_|
'/J/'v R BTN o

O el N WY k said Supreme Court, this theo.. P72 LT O S R ,
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IN THE DISTRICT COUKT

in and for Utah County, State of Utah

.CALEB TANNER, NO. 6346 Civil.
""" Plaintift Memorandum of Costs and

it 4 Disburgements
PROVO. RESHRVO.LR. COMPANY,. & cOor=. . .
poration, et., al.

‘ Defendant
SHERIFF'S FEES ' ‘ DISBURSEMENTS
Pll])()l‘ Sorved l’urson Norved Wihere servod l:‘:i:{g‘l\:\‘/:‘:}::i{l:l\l‘ﬁ': $ Ots,

T T T T T T T T T T T L LT Fu

OLERKS FEES

Filing Pleadings .. .' e

Reporter’s oo,

Jury I'ee

e e

WITNESS;FEEB
i NGO, 0F Milun
, " : Distance opunlly ¢ . 0f 1) :
Namo of Witnoss Pluce of Residence Where Subpoonaed’ | trom resid= (i IN68eaY | Retuuliy e

denca to

or requested |piaceof trial

*andlnm-ourt

Ry, Js Murdosk | Provo, Uteh | provo. Uteh,. | 1 mi, 4. 1% 12i20

Lo e‘,? ......... ,‘.'[".!3,‘..!! ......... ol EEOY0, Utah | Provo., 1 mi. i gl g X 6420
3¢ iman Provo Vo, ) mi .,

Jigzmgr Yagellian "Erovo, "fyai " prove. T L 88

We .T. cordner Orem, Utah | Orem, Utah _5,"“;,,,.I_‘__.._g___.m,,. ............. ) A 7100

oM GRAIMAR. L OReM,... U5, Orem, Utah....[..8 mil 8 mi.l
L. Js Salisbury Orem, Utah Orem, Utah 5 mi |

B. A. Jacob Proves Utah

.....

'I‘O'I‘AL . - - . . M X

STATE OF UTAH,

County of Utah,
Ko s Murdock beiﬁg duly sworn, says that he is.... 28 the mar%r the
Rrove.Reservoir Cos,the pleintiff - in the above-entitled nction, and, as such, is better informed

relative to the above costs and disbursements than the said...PXrovo. Reservoir Qompany.,.. the. plaintiff

That the items in the memorandum contained are correct to the best of affiant’s knowledge ar jelief, and thaf” th /md
dishursements haypg,been necessarily incurred in said action.
I ey
{ ;o A
! 6r§ito before me this....... 26R day of Dece A, D, 1927

............................. /«’4@“/’{ .

Re 8y P@rovo 9" Utah.




it

Copy of the foregoing Memorandum of Costs and

\
Disbursenents received this L0 day of nLle-o ,
A, D. 1927.

73 - e &
IEEorneys for HBEHEI!!.

)
*
ie
Andar e L
o

" ﬂlﬂ]"} _.?/- T e T )
(2610 1 OJW %
¢ Cf(H %
Vi) Tt QL)
JE AW sl NI

ST,




& @
IN THE DISTRICT COURT

in and for Utah County, State of Utah

" No. 4765 Supreme Court
CALEB TANNER, No. 6346 District Court.

Plaintiff Memorandum of Costs and

VS,
Disbursements oN APPEAT,
RRAVO. ReSERV.OLE. COMPANT s o AR
RBrove.Beservoir Water Users. Co.... By Provo R:;grvotr Conpany
et al Defendang
Blue Cliff Canal Company.
DISBURSEMENTS
SHERIFF'S FEES .
Miles actually
Paper Served Person Served Where Served MAYNRA $ Cts.
ma— S— -~ - ——— e service e | ——————
CLERK'S FEES
FRERIPNRKHN. Remi t 1 tur.. £rom Supreme. Court.. 14, 0 i SO 1
Beporxaeore Blling, Remittitur. in, District. Oourt : ; e kQ......
FupXRe, Reporterts’ transoript. of evidence. ' . S— ) -
BPrinting Brief, 34 pages at §1,00 o 34,00
WITNESS FEES
Distance from| No. of milea [ da
Name of Witness Place of Residence | Where Subpoenaed [ fehfdence to” SEIY EAY: ““,‘;';‘?( at:
T Wkal Sl kit trial s"‘:“;""”"“’n vnun » AL
S’l‘/\"lﬁlz OF lJ’l‘AI'l' 'l‘OTArJ ) . L) . . . $ 111 60
8
County of Utah ;
Secretary
B M‘g’:d?‘}k bemg duly sworn, says that he 18w the/athorrey.....for the
e 0
PI’QYQ Renervolr Goa/ the. defendants.. in the above entitled action, and, as such, is better informed rel-
one ofthe

ative to tble‘al)ove costs and disbursements than the said...Rrave.Regervoir. Company./.

Thy ,'wt itani < 1 he memorandum contained are correct to the best of affiant’s knowledge
. 2 bcen necessarily incurred in said action,

;‘ hfr‘)(@ 'ma sworn to before me this....L7th day of

My Commission Bxpires April 26, 1931. Notary Public
Reaiding at Provo, Utah.




Copy of the foxfegoipg Memorandum of Coste and.
Disbursements received this 17th day of July,

"A. Do 1930.
Attorney for Plelintiff.

B s v .
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IN THE DISTRICT COUR &

in and for Utah County, State of Utah

......... No. 4765 Supreme Court
CALEB TANNER, . No. 6346 District Gourt
b Plaintlft Memorandum of Costs and
PROVO RESERVOIR COMPANY, | Disbursements o Arpra
" PROVO RESERVOIR WATER USERS GO, , Provo Reservoir wnter Users Co. ;
BT AL Defendantg

DISBURSEMENTS

SHERIFF'S FEES

' Milea actually
Paper Served Person Served Where Served SR YAkl $ Cts,
e - = - < — —— aervice e — —
CLERK'S FEES
Reporter's T v o o
IRV IR : 2.4 A
Brinting Brief, .35 page e
WITNESS FEES
Distance from “N"";n"l‘; “.‘l':: No. of days |
Name of Witness Place of Residence Where Subpoenned ",',{;,'::,'""o,"' eled I obed- sdiuatly st
trial Hinse '_‘.’" coure
i & ey wvAPgE 0L [
S'l‘/\rl‘]': ()l‘- U'I'/\H, ’I‘OTAL . . ‘ 0 0 ’ s 35 00
88
County of.... Uteh
' secretary
woBe. Js Murdock oo 'A’g,irlll%sduly sworn, says that he f8.....mm. thy/Xtomey......for the
Provo ,Reaervq‘;?. Co, ,0ne of the defen~/ in the above-entitled action, and, as such, is better informed rel-

E, L.Qﬂ{/g)sta and disbursements than the said. Rrove. Reservoir.Coa.,ong pi..the. defepdanty o
Fal'e ) p

ST\ T 1
pain thesmemorandum contained are correct to the best of affiant’s knawle
' Iﬂy; Ireen, necessarily incurred in said action, /

P %

eV Ll B R R RN D L e dadl S R T g

L R
3 hﬁgr.i‘)‘ed and sworn to before me thml?thdny of

e A. D, 193
7 A s A . AR P / v%/
waﬁﬁmmﬁsﬁlon Bxpires April 26, 1931 <:“/z{/f;2;ZEC?¢t?<5f///ééé}' '

Residing at Provo, Utah

Motary Public




Copy of the foregoing Memordandum of Costs and

Digbursements recelved this 17th day of July,
A. D. 1930,
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