Water Banking: Large Group
October 29, 2018

DNR 9:00-11:30
ATTENDANCE:
Nathan Bracken —nbracken@water.law John Mabey — jmabey@mwijlaw.com
Sterling Brown —sterling.brown@fbfs.com Scott Martin —shm@scmlaw.com (by phone)
Boyd Clayton— boydclayton@utah.gov Megan Nelson—megan.nelson@tnc.org
Wendy Crowther—wcrowther@parsonsbehle.com Jay Olsen—jayolsen@utah.gov
Christine Finlinson —Christine @cuwcd.com Marcelle Shoop—mshoop@audubon.org
Peter Gessel —pgessel @utah.gov Justin Record —jrecord@usbr.gov
Candice Hasenyager— JonSchutz — jschutz@mwjlaw.com
candicehasenyager@utah.gov Rich Tullis—rich@cuwcd.com
Tim Hawkes—thawkes@Ie.utah.gov David Ure — dure@utah.gov
Elizabeth Kitchens—ekitchens@tnc.org Rick Smith—ricks@davisweber.org
Emily Lewis—eel@clydesnow.com Lacey Moore — Imoore @utah.gov
MEETING SUMMARY:

This was a Large Group Water Banking meetingto discuss the status of the various working
Subcommittees: New Legislation; Existing Legislation; and the Pilot Project. A lot of work has occurredin
the last several weeks and asummary of each group’s activitiesis below

ASSIGNMENTS FOR NEXT MEETING:
- New Legislation Subcommittee:
o Finalize and distribute a working draft of the waterbanking criteria legislation
o MeetwithBoard of Water Resources todiscuss role and support for project
o Beginworkwith Existing Legislation Subcommittee on “waterbanking provisions”
- PilotProject:
o Define and delegatetasksto coordinate with the BOR WaterSMART Grant criteria
o Finalize DRAFT Joint Resolution on Water Banking for 2019 Legislative Session
- All Water Banking Members:
o Maintain a tally of the numberof hours spenton project as potential in-kind
contributions to match future BOR WaterSMART Grant funding

NEXT MEETING:
December10, 2018
9:30-10:30 a.m.
DNR—-Room TBD

MEETING NOTES:
These notes are more comprehensive than normal and notin the typical “minute format” toreflectthe
large amount of activity onthe projectand Clyde Snow time to present substantive material.

Existing Legislation: No new report. This subcommitteeiswaitingonthe New Legislation Subcommittee
to completeits work. The New Legislation and Existing Legislation Subcommittees will soon need to
have a joint meetingto begin refining the various “water banking provisions” that will govern water
banks once approved by the Board of Water Resources. Date fora joint meetingis pending.
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New Legislation: Much of the Large Group meetingfocused on the status of draft waterbanking
legislationand arequestforinputonthe followingissues:

- Role of the Water Resources Board: (See graphicbelow)

o AtthepriorNew Legislation Subcommittee meeting, it was proposed to have new water
banks be “approved” by the Utah Water Resources Board (“Board”) before beingable to
take advantage of the other water banking provisions

o Board approval would aidin transparency for bank operations, create an opportunity for
publiccomment, and hopefully thwart “speculator banks.” The group discussed the
scope of thisreview and whetheritisto be merely anadministrative check for
completion orextendto adiscretionary review of bank proposals

o Thegroup alsodiscussed expanding the role of the Board to oversee and conduct bank
financial transactions and overseegrievance issues

o Candice Hasenyagerand a small group of water banking representatives are goingto
meet with the Water Resources leadership in mid-Novemberto discuss current water
banking concepts and to gauge Water Resources supportforexploring the project

- “Path” to Water Resources Board Approval: (see graphicbelow)

o A primaryissue of discussion was whether to draft the waterbanking criteriato be
generally applicableto all entities seeking to be approved as a water bank or whetherto
create “two” or more parallel paths of review

= “Statutory banks” would need to meet specificstatutory criteriaintended to
promote transparency and confidence in the efficacy of the banks (“Red Path”)

= “Contract banks” or similar party specificbanks (i.e. inter-local agreements)
would meetadifferentsetof criteriaasissues of transparency and scope of
participation would defined by contract (“Green Path”)

o Inattemptingtomake a singularpathitbecause clearthat there are fundamental
differences between how “statutory banks” and the “contract banks” will function and
merging the twointo one review process may not meet some of the stated goals of the
waterbank such as:

= Maintainingequal access to water banks for local water users
=  Accountingforenvironmental considerations

- NextSteps:
o NathanBracken agreedtorework the current version of the draftlegislationtoinclude

two review paths

o CUWCD will meetin mid-Novemberto draftand provide Nathan specifics on the
contract bank criteria (“Green Path”)

o NathanBracken will redistribute the most current draft legislation priorto December 10

o The New Legislation and Existing Legislation Subcommittees will set a date to begin to
refine the “waterbanking provisions” governing approved water banks
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Pilot Subcommittee: The Subcommittee hasalso beenworkingonanumberof activities. Legislative
effortsare included as Pilot Subcommittee activities.

- Legislative Activities:

o Appropriations Request:

On October 16, Sen. Jani lwamoto and Steve Clyde presented aone-time
appropriations request for $400,000 to support waterbanking efforts

This money, or whateveramountisapproved, isintended to act as eithera
matchingin-kind contribution fora successful BOR WaterSMART Grant, or as
standalone State fundingfora pilot program

Appropriations Committee Chair Sen. Stewart Barlow has also expressed
supportfor the projectand appropriation and will assist with the efforts

o JointResolution:

It was determined anew Joint Resolution was desired to update/reframethe
existing 2017 Instream Flow Joint Resolution thatinitiated the study efforts.
The new Joint Resolutionisintended to explicitly authorize a study group to
review possible options for creating and developing water banks to further the
2017 State Recommended Water Strategy and prepare recommendations for
the Legislature to consider forthe 2020 General Session

The Joint Resolution will be used to supportaBOR WaterSMART Application.
Nathan Bracken circulated a proposed Resolution. Brian Alred of Legislative
Council is currently reviewing the draft resolution and group comments

The final Join Resolution language will be distributed at the next Large Group
meetingin December

- BOR WaterSMART Grant:

o ThePilot Group metwith representatives fromthe BOR Denverand Provo Offices to
discuss the WaterSMART Grant program and application process.
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o Thegroup isnow workingto define and delegate tasks to fulfill the relevant application
criteria. BORslides are posted on the Study Committee website

o Akeyrequirementof the WasterSMART program is raising matchingin-kind
contributions. Some amount of time spent on the project priorto grant approval can be
countedtoward the in-kind contribution requirement. All water banking members
should keep a tally of time contributed to the project.

o The WaterSMART Grant program has a rolling deadline where requests for proposals
may come as early as January 2019. Once a request for proposal has beenissued
applicants have 60 days to complete and submit the application

- PilotProjectAreas:
o Thegroup isstill wary of prematurely choosing specific pilot project areas butis
tentatively looking at the Provo River, Cache County, and potentially the Price River
drainage

- Utah Rural Water Technology Alliance:

o Forthe nextPilot Group meeting we willhave Amy Green of the Utah Rural Water
Technology Alliance come and discuss a potential collaboration and the ExacTraq
software used to real-time track and monitor water diversions and movement

o Thegoal of the meetingisto start the conversation on how the Pilot Project might
approach the distribution and monitoring needed to facilitate a water bank

Other Water Banking Matters:
- Publiclnformation: One of the stated goals of the group is to engage in robust publiceducation
as early as possible. The following are potential speaking opportunities:

o WeberRiver Symposium: (confirmed)
= January 15, 2019 — Ogden Eccles Conference Center
= MorningSession
= 20 Minute Presentation—followed by 20-30-minute panel discussion

o Utah Rural Water Technology Alliance Conference: (confirmation pending but likely)
= Early March —
= BOR Offices
= 1 Hour presentation

o Water Law and Policy Seminar: (confirmation pending but likely)
= March 18, 2019 — Dixie Center St. George
=  Panel Discussion

o Utah Water Users Association Workshop: (confirmed)
=  March 19 or 20
= 1 Hour Panel Discussion
= On-goingtable orexhibition booth?

o SJQuinney College of Law — Stegner Center: (confirmation pending but likely)
=  April—Date TBD
= 1 Hour panel presentation
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