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IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY

STATE OF UTAH >
W

UTAH LAKE LANDOWNER'S : ‘ ﬁ
ASSOCIATION, et al., WAR 191985 .
o JUDGMENT
Plaintiffs, ATTORNEY GENERAL
vs. NATURAL RESOURCE AGENCIES

- civil No. 64770
KENNECOTT CORPORATION,

et al.., Judge George E. Ballif

Defendants..

On September 15, 1983, plaintiffs initiated this action
jndividually, as members of the Utah Lake Landowners'’ Associa-
tion, and as a class action pursuant to Rule 23 of the Utah
Rules of Civil procedure.  Plaintiffs sought damages and
injunctive relief relating to flooding of lands adjacent to
Utah Lake. plaintiffs alleged a bieach of contract based upon
a "Compromise Agreement* entered into in 1885, and five causes
of action sounding in tort, including claims based on strict

1jability, negligence, res ipsa logquitur, trespass and



nuisance. A seventh cause of action requested injunctive
relief, compelling defendants to reséo:e the level of Utah Lake
to a specified elevation.

This action is but the latest installment in a century of
controversy and litigation surrounding the level of Utah Lake
and the effect of dams and obstructions erected and maintained

in the Jordan River. See e.9..» salt Lake City, et al. V.

Colladge, et al., 45 P. 891 (uUtah 1896); Salt Lake City, et al.

v. Utah Lake Farmers Association, et al., 286 P.2d 773 (Utah

1955) . Many of the issues in this case were first addressed in
the 1885 Compromise Agreement that initially granted rights to
certain of the defendants in this action to store water in Utah
Lake up to a specified elevation by means of the then existing
"01d Dam" situated in the Jordan Narrows without liability for
flooding occasioned thereby, and called for the dredging of the
Jordan River and for the construction and maintenance of a "New
pan" in the Jordan River at a specified jocation for the pur-
pose of storing water in Utah Lake up to the elevation speci-
fied therein for future use. In approximately 1902, the "New
pam" was replaced by control gates erected at the outlet of
Utah Lake. 1In approximately 1914, the now existing “"Turner
~Dam" comprising a diversion and regulating dam, was constructed
in the Jordan Narrows and the "0ld Dam" was removed. The

Compromise Agreement also provided for the appointment of a




Board that was empowered to direct when and to what extent
obstructions might be placed in the water way of the "New pam."
The parties do not fully agree as to the effect, if any, of
the 1885 Compromise Agreement. Nor is there agreement as to
who may be bound by that agreement or what actions, if any, it
requires. Nevertheless, the parties hereby agree and stipulate
that flood waters in Utah Lake and in the Jordan River shall
hereafter be managed solely pursuant to the Utah Lake and
Jordan River Operating procedures and Flood Management Document
or the Modified Operating procedures or the Alternate Operatingl
procedures, whichever applies as hereinafter set forth, rather
than the 1885 Compromise Agreement or any other understanding
or practice. The parties' adoption of the Utah Lake and Jordan
River Operating procedures and Flood Management Document is
conditioned, however, upon the approval thereof by the Utah
State Engineer and the appropriatioh of funds by the Legisla-
ture of the State of Utah for and the completion of the neces-
sary construction to dredge and lower the Jordan River channel
petween the outlet of Utah Lake and Turner Dam; construct a new
outlet structure and control gates at the outlet of Utah Lake
to provide control for an increased outlet capacity; and con-
struct new facilitieé or modify existing facilities along the
Jordan River for the regulation, diversion and delivery of the

quantities of water to which the respective water rights owners



are entitled. In the event that the Utah State Engineer does
not approve said pocument or in the event he approves the same
and thereafter withdraws his approval, the parties hereby adopt
the Modified Operating Procedures as hereinafter‘set forth. 1In
the #vent that the Legislature of the State of Utah does not
appropriate the funds and the works are not constructed as
provided above, the parties hereby adopt the Alternate Operaﬁ-
ing Procedures as hereinafter set forth. 1In any event, the
parties agree that in all other respects this Judgment shall"
become f£inal and beiof full force and effect immediately upon
its entry.

Plaintiffs initiated this action on their own behalf and on
behalf of a class of persons oI entities who are similarly.
situated and who have allegedly suffered damages by reason of
the flooding of Utah Lake. The Court finds that the persons
and entities belonging to the cléss are SO numerous that it is
impracticable to join all of them in this action; that there
are questions of law or fact common to the class; that the
claims of the representative parties plaintiff are t§pical of
the claims of the class; and that the named plaintiffs fairly
insure adequate protection of the interests of all members of
the class. ‘

The Court further £inds that the object of this action is

an adjudication of claims which affect all real property and



improvements thereon situated within, under and adjacent to
Utah Lake, both above and below Compromise Level as hereinafter
defined, resulting from the accumulation of water or the stor-
~age of water in Utah Lake and the releases and diversions of
water therefrom and that the members of the class are the
owners of such real property and improvements thereon or inter-
ests therein.

The Court further finds that the class action is superior
to other available methods for the fair and efficient adjudica-
tion of this controversy; that this Judgment is a compromise
settlement of all claims of the parties with no payment of.
money damages to plaintiffs and the Court finds that the com-
promise settlement is fair and reasonable and hereby apprévés
the same. ’

cThe Court further finds that this»Judgment and its immedi-
ate entry herein are for the best interests of the parties and
all members of the class and for the best interests of the
public and that notice to all members of the class should be
given in the manner and for the purposes hereinafter set forth.

Based upon -the foregoing as stipulated and agreed to by ail
of the parties hereto by and through their respective attorneys
of record, it is hereby

ORDERED, ADJUDGED, AND DECREED:

1. Compromise Level, as originally provided for in the

1885 Compromise Agreement and as hereinafter provided for, be
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" and is hereby fixed as the mean sea level elevation of Utah

;§§g§;§fw"4§?£§§5if€gg;Wﬁhited States Coast and Geodetic Survey

datum, adjusted 1929, measured at the outlet of Utah Lake dur-
ing calm (no wind) conditions, without regard to any prior or
exigting monuments.

52..  The complaint of plaintiffs against the defendants be
and the same is hereby dismissed with préjudicé and on the
merits.

3. The Joidan River channel is and shall continue to be a
natural channel after dredging and except for the responsibil-
ity of plaintiff Utah County and defendant Salt Lake County
‘hereinafter provided for, neither the defendants nor the plain-
tiffs, either individually or collectively, have any duty or
obligation to clean, maintain or repair the Jordan River chan=-
nel either before or after dredging. Provided, that after
dredging, plaintiff Utah County shall have the responsibility
to clean, maintain and repair that segment of the Jordan River
channel situated within Utah County and defendant Salt Lake
County shall have the responsibility to clean, maintain énd
repair that segment of the Jordan River channel situated within
salt Lake County, so as to provide sufficient carrying capacity °
in the Jordan River channel through their respective counties
to convey the waters in accordance with and as prqvided for in
the Utah Lake and Jordan River Operating Procedures and Flood

Management Document hereinafter set forth in paragraph 9.
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4. The Turner Dam as presently existing in the Jordan
River at the Jordan Narrows is not aﬁ obstruction to the free
£low of water in the Jordan River and/or from Utah Lake and the
regulation of the gates at Turner pam has not and does not
affect the storage of water in Utah Lake and has not and does
not obstruct or impede the flow of water out of Utah Lake or in
the Jordan River. In the event that the dredging of the Jordan
River as provided for in paragraph 8 hereinafter shall cause
the regulation of the gates at Turner Dam to affect the outflow
of’water from Utah Lake, defendants, exceptihg Salt Lake
County, shall have the right to at all times cause the gates at
Turner Dam to be operated so as to regulate, divert and de}ive:
those quantities of water to which the respective defendanfé
are entitled without regard to the effect thereof, if any, on
the outflow of water from Utah Lake.

S. pefendants, excepting Salt Lake County, be and are
“hereby adjudged to be the owners of perpetual rights to at all
times utilize and maintain Utah Lake as a permanent reservoir
to impound and store water therein from any and all sources,
both within and without the Utah Lake drainage, up to and
jncluding Compromise Level and to release, pump and discharge
the waters so stored, as said defendants and each of them shall
determine, for any and all uses and purposes, both present and

future, in accordance with their respective water rights.



6. Defendants, excepting Salt Lake County, be and are
hereby adjudged to be the owners of perpetual easements upon,
in, over and across all lands, improvements and appurtenances
embraced within or under Utah Lake situated at or below Compro-
mise" Level owned or claimed by plaintiffs, their successors and
assigns and all members of the class, their successors and
assigns, to impound and store waters in Utah Lake and to
"release, pump and discharge the waters so stored in accordance
with and as provided for in the preceding Paragraph 5.

7. pefendants, excepting Salt Lake County, be and are
hereby adjudged to be the owners of perpetual rights to in any
manner affect, without liability, all remaining lands, improve-
ments and appurténances_adjoining Compromise Level of Utah Lake
" owned or claimed by plaintiffs, their successors and assigns
and all members of the class, their successors and assigns
which might result from the exercise by said defendants of
their rights as provideé for in Paragraph 5 hereinabove.

8. The Utah Lake and Jordan River Operating Procedures
and Flood Managément Document as set forth verbatim in thé
following paragraph 9 and the responsibilities of the Utah
State Engineer set forth therein ;hall not become effective or
operative unless and until the Utah State Engineer approves the
same and the Utah State Legislature appropriates sufficient

funds for and the necessary construction is completed to



(a) dredge and lower;the Jordan River channel from
Utah Lake to the Turner Dam in the Jordan Narrows; and
(b) construct new outlet works at Utah Lake equipped
with gates to control the discharge of water from Utah Lake
‘\into Jordan River; and
" (¢) construct new or modify existing water diversion
“facilities in the Jordan River for the regulation, diver-
sion and delivery of the quantities of water to which the
respective water rights owners are entitled
all in substantial compliance with the Utah Lake Jordan River
Flood Management Program, Phase I, as submitted by CH/M Hill
and/or as officially amendéd, a copy of which is filed herein.
Provided however, that the approval by the Utah State Engineer
hereinabove provided for may be conditional and the Utah State
Engineer thereafter may withdraw his approval for non-
compliance with the conditions of his approval. In all other
respects this Judgment shall become final and be of full force
and effect immediately upon its entry.
9. The Utah Lake and Jordan River Operating Proceddres
and Flood Management Document provided for in the next preced-
ing paragraph 8, be and the same is hereby adopted and is

_incorporated into this Judgment as follows:



UTAH LAKE AND JORDAN RIVER OPERATING PROCEDURES
AND FLOOD MANAGEMENT DOCUMENT

Objective:

) To decrease adverse impacts from flood waters in

Utah Lake and in the Jordan River without interfering
.with existing water rights.

pefinitions:

' A. Compromise Level - the mean sea level eleva-
tion of Utah Lake of 4489.045 feet, United States

 Coast and Geodetic Survey datum, adjusted 1929, mea-
sured at the outlet of Utah Lake during calm (no wind)
conditions.

B. State Engineer - the Utah State Engineer or
his duly authorized representative.

C. Control Gates - gates at the outlet of Utah
‘Lake to control the discharge of water from Utah Lake
into Jordan River. :

D. Turner Dam - existing diversion and regulat-
ing dam in Jordan River at Jordan Narrows equipped
with diversion and regulating gates.

- E. Flood Control Director - the Salt Lake
County Flood Control Director or in his absence his
duly authorized representative or as such officers
hereafter may be designated by the Salt Lake County
Commission. .

F. Utah County Engineer - the duly elected Utah
County Engineer or his deputy or in their absence a
duly authorized representative or as such officers
hereafter may be designated by the Utah County
Commission.

Operating Procedures:

1. Whenever the level of Utah Lake is at or
below Compromise Level the Control Gates shall be,
closed except as shall be necessary for the State -~
Engineer:to cause the waters and water rights of Utah

SNl o e
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Lake and Jordan River to be administered so as to
release, regulate, divert and deliver the quantities
of water to which the respective water rights owners
are entitled.

2. Wwhenever the level of Utah Lake is above
Compromise’ Level, the Control Gates shall be fully
opened except that the State Engineer shall cause the
~\Control Gates to be regulated so as to limit the dis-
charge of water from Utah Lake into Jordan River to

those flows which, when augmented by downstream accre-
tions, shall not exceed a- combined flow of 3400 cubic
feet per second (cfs) in the Jordan River at 2100
South in Salt Lake County, said location being immedi-
ately upstream from the Surplus Canal diversion
structure.
e o T I oy
3. “The State Engineer shall cause the gates at
Turner Dam to be regulated so that whenever the water
surface elevation of Utah Lake is above Compromise
Level, the water ljevel in the Jordan River on the
upstream side of Turner Dam does not exceed the level
required to regulate, divert and deliver those gquanti-
ties of water to which the respective water rights
owners are entitled.
T e e T e
‘ 4. In the event that the Flood Control Director:
after consultation with the state Engineer and the
Utah County Engineer or either of them if the other
shall not be immediately available, shall determine
that the anticipated accretions to the Jordan River
will cause the combined flow of the Jordan River to
exceed 3400 cfs at 2100 South in Salt Lake County, the
State Engineer shall cause the Control Gates to be
regulated so as to limit the releases of water from
Utah Lake to those flows which, when combined with the
anticipated accretions, will not exceed a combined
flow of 3400 cfs at 2100 South in Salt Lake County
until the Flood Control Director after consultation
with the State Engineer and the Utah County Engineer
or either of them if the other shall not be immedi-
ately available, determines otherwise. In the event
that both the State Engineer and the Utah County
Engineer shall not be immediately available for con-
sultation as herein provided, the Flood Control Direc-
tor shall have the temporary authority to regulate the
Control Gates to accomplish such objective and such

~11-



temporary authority shall continue until such time as
the State Engineer shall become available to cause the
Control Gates to be regulated.

10. In the event that the Utah Lake and Jordan River Oper~-
ating procedures and Flood Management Document as set forth in
paragraph 9 hereinabove shall not become effective and opera-

o by AT R

tive only by reason of the S£5€g¢§n§i§§§t§pot approving the

same or having approved the same, the State Engineer thereafter
withdraws his approval as provided for in paragraph 8 herein-
above, then and in that event the operation and management of
the waﬁers 6f Utah Lake shall be accomplished pursuant to and
in accordance with the following Modified Operating Procedures
with the befinitions set forth in the preceding paragraph 9
jincorporated herein, to wit: -

Modified Operating Procedures:

1. Whenever the level of Utah Lake is at or
below Compromise Level the Control Gates shall be
closed except as shall be necessary to cause the
waters and water rights of Utah Lake and Jordan River
to be administered so as to release, regulate, divert
and deliver the gquantities of water to which the
respective water rights owners are entitled.

2. Whenever the level of Utah Lake is above
Compromise Level, the Control Gates shall be fully
opened except that the Flood Control Director shall
cause the Control Gates to be regulated so as to limit
the discharge of water from Utah Lake into Jordan
River to those flows which, when augmented by down-
stream accretions, shall not exceed a combined flow of
3400 cubic feet per second (cfs) in the Jordan River
at 2100 South in Salt Lake County, said location being

immediately upstream from the Surplus Canal diversion
"structure.
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3. The State Engineer shall cause the gates at
Turner Dam to be regulated so that whenever the water
surface elevation of Utah Lake is above Compromise
Level, the water level in the Jordan River on the .
upstream side of Turner Dam does not exceed the level
required to regulate, divert and deliver those gquanti-
ties of water to which the respective water rights
owners are entitled. °

. 4. In the event that the Flood Control Director
after consultation with the Utah County Engineer,
shall determine that the anticipated accretions to the
Jordan River will cause the combined flow of the
Jordan River to exceed 3400 cfs at 2100 South in Salt
Lake County, the Flood Control Director shall cause
the Control Gates to be regulated so as to limit the
‘releases of water from Utah Lake to those flows which,
when combined with the anticipated accretions, will
not exceed a combined flow of 3400 cfs at 2100 South
in Salt Lake County until the Flood Control Director
after consultation with the Utah County Engineer
determines otherwise.

11. In the event that the Legislature of the State of Utah
does not appropriate sufficient funds and the necessary |
construction is not completed as provided for in paragraph 8
hereinabove then and in that event the operation and management
of the waters of Utah Lake shall be accomplished pursuant to
and in accordance with the following Alternate Operating
Procedures with the Definitions set forth in paragraph 9 here-
jnabove incorporated herein, to wit:

Alternate Operating Procedures:

1. Whenever the level of Utah Lake is at or
below Compromise Level the Control Gates shall be
closed except as shall be necessary to cause the
waters and water rights of Utah Lake and Jordan River
to be administered so as to release, regulate, divert
and deliver the quantities of water to which the
respective water rights owners are entitled.
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2. Whenever the level of Utah Lake is above
Compromise Level, the Control Gates shall be fully
opened except when necessary to close the Control
Gates to pump from Utah Lake into Jordan River those
quantities of water to which the respective water
rights owners are entitled or except that the Flood
Control Director shall cause the Control Gates to be
regulated so as to limit the discharge of water from

.Utah Lake into Jordan River to those flows which, when
augmented by downstream accretions, shall not exceed
the carrying capacity of the Jordan River Channel. 1In.
the event that the Flood Control Director after con-
sultation with the Utah County Engineer, shall deter-
mine that the anticipated accretions to the Jordan

. River will cause the combined flow of the Jordan River
to exceed the carrying capacity of the Jordan River
channel, the Flood Control Director shall cause the
Control Gates to be regulated so as to limit the
releases of water from Utah Lake to those flows which,
when combined with the anticipated accretions, will
not exceed the carrying capacity of the Jordan River
channel until the Flood Control Director after consul-
tation with the Utah County Engineer determines
otherwise.

‘ 3. In no event shall the Flood Control Director
limit the releases of water from Utah Lake into Jordan

River to less than those guantities of water to which

the repective water rights owners are entitled.

12. The Utah Lake and Jordan River Operating Procedures
and Flood Management pocument as set forth in paragraph 9 here-
inabove, upon becoming effective and operative as provided for
in paragraph 8 hereinabove or the Modified Operating Procedures
as set forth in paragraph 10 hereinabove or the Alternate Oper-
ating Procedures as set forth in baragraph 11 hereinabove, upon
becoming operative as provided for therein, whichever occurs,

shall supersede the 1885 Compromise Agreement and except for

the granted rights, easements and servitudes as therein
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provided, the said 1885 Compromise Agreement shall become null
and void and of no further force or effect.

13. Notice of the entry of this Judgment shall be given to
all members of the class by publication of notice of the sub-
sté;ce thereof in a newspaper of general circulation in Utah
County once each week for three successive weeks and fixing a
time certain not less than forty-five (45) days after the first
date of publication within which any member of the class may
‘file a written petition with the clerk of the Court to be
excluded from the class and setting forth the specific grounds
therefor. The Court shall fix a time and place for the hearing
of all petitions duly filed and the burden shall be on peti-
tioners to show good cause why petitioners or any of them
should not be bound by this Judgment. Upon the hearing thereof
the Court shall make and enter its order accordingly. Any
member of the class who shall not file a written petition
within the time fixed shall be bound by this Judgment and
_thereafter shall be forever barred and estopped from contesting
this Judgment or from asserting any claimed rights inconsistent
therewith or contrary thereto.

14. This Judgment shall be binding upon and enforceable by
and against all parties to this action and all members of the
class as specified in the preceding paragraph 13, and as

against any other person Or entity this Judgment shall not be
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consttﬁed as conferring upon them any benefits by contract or
otherwise or as a limitation or waiver of ény defense of
governmehtal immunity by any governmental entity herein relat-
ing to or growing out of its performance or implementation of
the“provisions of this Judgment.

15. Each party shall bear its own costs.

DATED this __ﬁi:Tday of March, 1985.

BY THE COURT

////,, = bﬁj?/

Dlstrlcg/Ju e

The foregoing Judgment is hereby approved as to form and
substance and for its immediate entry this 8‘“‘ day of
March, 1985.

AC LU,

Robert C. Fillerup Joseph Novak, for

Attorney for Plalntlffs - Show, Christensen & Martineau
1095 South 800 East, Suite 3 Attorneys for Defendants
Orem, Utah 84057 ' '~ Salt Lake City Corporation

Utah and Salt Lake Canal

‘ . Company
%/t%%éééff’ : South Jordan Canal Company
/é?/ - 'East Jordan Irrigation Company

Lyrin W. Davis ‘Utah Lake Distributing Company
Attorney for Plaintiff "  Draper Irrigation Company
Utah County ' Central Utah Water
County Building Conservancy District
Provo, Utah 84601 Co-counsel for Defendant
Provo River Water Users'
Association

10 Exchange Place, llth Floor
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J. El _
rney fot Plaintiff
Provo City Corporation
P. O. 1849

Provo, Utah 84603

Yonr P Pl

P. O. 3000
Salt Lake City, Utah 84110

ned 0 Koo

Kevan F. Smith
Deputy County Attorney
Attorney for Defendant
Salt Lake County
231 East 400 South
Salt Lake City, Utah 8411l

ames B. Lee

David R. Bird
of and for

‘ —— arsons, Behle & Latimer
' rneys for Defendants
Lee Kapaloski, for . ) i

" Kapaloski, Kinghorn, Peters
& Grundfossen
Co-counsel for Defendant™
Draper Irrigation Company
10 Exchange Place, Suite 1000
Salt_lake City, Utah 8411l

© Yo

enn C. Hanni, foT
Strong & Hanni
Co-counsel for Defendant ,
South Jordan Canal Company
600 Boston Building
Salt Lake City, Utah 84111

Moyle & Draper

Co-counsel for Defendant
East Jordan Irrigation

‘ Company

600 Deseret Plaza

Salt Lake City, Utah 84lll

Kennecott Corporation
- North Jordan Irrigation
Company
Co-counsel for Defendant
Utah and Salt Lake Canal
Company S
185 South State Street
P. O. Box 11898
Salt Lake City, Utah 84147

'Salt ke

L. Y g, £
chards andt
Attorneys for Defendant
"Provo River Water Users'
Association
50 South Main, Suite 700
, Utah 84144

Ray L. Montgomery
Assistant City Attorne
Co-counsel for ‘Défenddnt
Salt Lake City Corporation
100 City and County Building

Salt Lake City, Utah 84111
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ward W. Clyde,’
Clyde, Pratt, Gibbs’ & Cahoon
Co-counsel for Defendant
Central Utah Water
‘ Conservancy District
77 West Second South, Suite 200
Salt. Lake City, Utah 84101
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